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CONSTRUCTIVE SERVICE OF PROCESS 
ON CORPORATIONS 


By R. W. WITHERS, TAMPA 


While the following discussion is primarily addressed, as its title indicates, to con- 
structive service of process on corporations, yet, from the nature of the case, and of the 
statutes, the discussion in effect embraces as well such service on individuals. Indeed 
only one statute or Act on the subject, so far as the writer knows, dealing with individu- 
als, has been omitted. To make the discussion inclusive, it is mentioned in the note.! 


Constructive service of process is purely of statutory creation. As a practical mat- 
ter, and confined to corporate defendants, the question of what was at a given time, or 
now is, valid constructive service upon a corporation is frequently of great importance. 
This is, in a large measure, as true of suits many years old as of those current or of 
recent origin—in that the old suits frequently involve the present title to real estate. 


The question, therefore, will frequently arise as to whether in a given case valid 
service was had— 


(1) Upon a foreign corporation : 


Which was then doing business in the State of Florida; 
Which had theretofore done business in the State of Florida; 
As to which neither of the last two questions could be answered. 


(2) Upon a domestic corporation. 


Again, under the rather peculiar situation existing by virtue of the language of 


the Florida Statutes, the question not infrequently will be one of what was valid publi- 
cation at a particular period, e. g— 
(a) Against any foreign corporation, whether or not it was then doing or had 
theretofore done business in the State of Florida. This question will arise as 
to such publications prior to June 9, 1919; 


(b) Against a foreign corporation, concerning which the record is silent, as to 
whether it was then doing, or had theretofore done, business in the State of 


Florida. This question will arise as to such publications between June 9, 1919, 
and May 28, 1927. 


This is a paper read by Mr. R. W. Withers of the Tampa Bar, before The Legal Forum 
of that City, on October 11, 1937. 


%& This is the 1909 Act, C. G. L. Sec. 4900, which in any suit concerning real estate sit- 
uated in Florida, provides for constructive service of process on a non-resident infant 
defendant “in the same manner provided by law for perfecting service upon other non-resi- 
dent defendants to such suits.” It was said of this statute, in Quigley v. Cremin (Fla.) 113 


So. at p. 895, that it is “merely declaratory of the law as it has existed since November 
7, 1828.” 


AG 
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The answer—past, present, or for the future—will not be found in either the Chan- 
cery Act of 19312 or the Probate Act of 19333. The Chancery Act deals only with per- 
sonal process and its service.4 The Probate Act, in its provisions for citation and ser- 
vice thereof5 covers corporations, but relates only to probate proceedings. 


C. G. L. Sec. 48956 in foree since 1885, apparently applies to any defendant, in- 
dividual or corporate. 


C. G. L. Sec. 4256,7 in force since 1853, until its amendment in 1919 applied only 
to domestic corporations. Since its amendment in 1919,8 this section applies also to 
any foreign corporation “which is doing business in, or has heretofore done 
business in this State.” 


If Sec. 4895 did not apply to any foreign corporation then— 
1. No foreign corporation was amenable to constructive service before 1919. 


2. Between 1919 and 1927 only such foreign corporations were amenable to con- 
structive service as were (at the time of suit) doing business in or had theretofore done 
business in Florida. 


The writer therefore submits, as correct statements of applicable rules that— 


1. As to all domestie corporations Sec. 4256 was (and has since 1853 been) ex- 
clusive.? 


2. Chapter 14658 Acts 1931; C. G. L. Supp. Vol. 4 Secs. 4891-4979. 

3. Chapter 1603 Acts 1938; C. G. L. Supp. Vol. 5 Sees. 5457-5541. 

4. Palatka Building & Loan Assn. v. Levey (Fla.) 147 So. 212. 

5. Chapter 16103 Acts 1933, Secs. 46, 47; C. G. L. Supp. Vol. 5, Sec. 5541 (9), (10). 

6 This is the familiar Sec. 3111 of the Revised General Statutes. For convenience, the 


parts thereof relevant to this discussion may be thus quoted and summarized: An order 
of publication is authorized upon affidavit of belief “that the defendant is a resident of 
a State or Country other than this State, specifying as particularly as may be known to 
affiant such residence, or that his residence is unknown.” The order requires the defendant 
“to appear to the bill upon a day to be fixed by the order, not less than thirty nor more 
than fifty days, from the time of the making of the order, if he be stated therein to be 
a resident of the United States, and not less than fifty nor more than eighty days if he 
be stated to be a non-resident of the United States, or if his residence be stated as unknown.” 
Thereupon, the Clerk is directed to have the order published, for four weeks if against 
a supposed resident of the United States, and for eight weeks if against a supposed non- 
resident or one whose residence is stated as unknown. The Clerk is also required to post 
a copy of the order at the Court House door, and to mail a copy thereof to the defendant, 
if the residence of the latter has been shown by the bill or affidavit. 


a. This is Sec. 2609 of the Revised General Statutes (the law before amendment is found 
in Sec. 1411 of the General Statutes). Since its amendment in 1919 this Section authorizes 
an order of publication (the words in bold face being added by the 1919 amendment): 
“When process against any corporation of this State or when process against, any foreign 
corporation which is doing business in, or has heretofore done business in this State, 
cannot be served,” etc., stating under what circumstances the publication may be had. The 
judge issues the order of publication, which is returnable to a Rule Day, and the order is pub- 
lished for four weeks only (two months before the amendment). Though this section is 
found in that portion of the Compiled General Statutes dealing solely with service of 
process in law cases, nonetheless applicable also to causes in equity. Broward Estates 
Corporation v. Chillingworth, (Fla.) 112 So. 64. 


8. Chapter 7928, Act June 9, 1919. 


9. That this section is exclusive as to domestic corporations, and applies in both law 
and chancery cases, see Broward Estates Corp. v. Chillingworth (Fla.) 112 So. 64. It is valid 
and even authorizes a personal judgment. Clearwater Mercantile Co. v. Roberts, etc., Shoe 
Co. (Fla.) 40 So. 436; Fowler v. Chillingworth (Fla.) 113 So. 667. See this last case for a 
clear statement of the conditions which must exist to authorize an order of publication 
against a domestic corporation, what constitutes a sufficient preliminary return by the 
Sheriff; and for a strong intimation by the Court that it would hold to be valid constructive 
service a service of personal process against a domestic corporation made upon one of its 
officers outside of the State of Florida. See also State v. Tedder (Fla.) 138 So. 643; Smetal 
Corporation v. West Lake Investment Co. (Fla.) 172 So. 58, at pp. 72, 74. 


‘ 
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2. See. 4256 was between June 9, 1919 and May 28, 1927, likewise exclusive as to 
every foreign corporation “which is doing business in or has heretofore done business 
in this State.”! 

3. Because there was before June 9, 1919, no other applicable statute as to any for- 
eign corporation, because since said date (and untl May 28, 1927) there was no other 
applicable statute as to foreign corporations which have never done business in this 
State, for practical considerations, by virtue of the general practice of the Bar, and 
because the statute is susceptible of such a construction, Sec. 4895 must be taken as ap- 
plicable to foreign corporations in the absence of any other controlling statute.2 There- 
fore: 

(a) Prior to June 9, 1919, Sec. 4895 exclusively applied to all foreign corporations; 

(b) Between June 9, 1919 and May 28, 1927, Sec. 4895 still exclusively applied to 
any foreign corporation which was not doing and never had done business in this 
State. 

(c) Since May 28, 1927, See. 4895 is still applicable (though not exclusive) as to 
any foreign corporation which is not doing and never had done business in this State. 
This is true because the Act of May 28, 1927, hereinafter dealt with, by its terms de- 
clares its provisions to be cumuiative only. 

(4.) Sinee June 9, 1919, it would seem that it should appear by the record (prefer- 
ably by an allegation in the bill) that— 

(a) Where publication is under Sec. 4256, the foreign corporate defendant “is do- 
ing business in, or has heretofore done business in this State.” 

(b) Where publication is under Sec. 4895, the foreign corporate defendant is not 
doing business in, and has never heretofore done business in this State. 

If the allegation in either instance is untrue, then the decree would seem to be sub- 
ject to collateral attack. 

5. Where the question of doing business was not known or could not be proved the 
only safe course was to publish under both statutes. 

6. The period of publication between June 9, 1919, and September 1, 1925,3 would 
under Sec. 4895, be either four weeks or eight weeks, depending on whether the foreign 
corporate defendant was stated to be a resident of the United States, a non-resident 
thereof, or residence unknown. 

7. Since September 1, 1925, the period of publication would be four weeks in all 
cases,4 since the statutes in effect since that date5 applied to all orders of publication. 


5 Broward Estates Corporation v. Chillingworth, supra. 


2. It is, accordingly, now thoroughly settled that Sec. 4895 (R.G.S. Sec. 3111, in effect since 
1885) authorized and governed orders of publication against all foreign corporate defendants, 
until the 1853 Statute (Sec. 4256 C.G.L., Sec. 2609 R.G.S.) was so amended in 1919 as to 
include such defendants, and still applies to any foreign corporation which is within the 
excepted class under the 1927 Act (see infra p. 334), and is not doing and has never done 
pusiness in Florida. Rome Insurance Company v. Corbett (Fla.) 63 So. 833; Broward Estates 
Corporation v. Chillingworth (Fla.) 112 So. 64; Tax Securities Corporation v. Bird (Fla.) 155 
So. 155. In the last case the defendant was a National Banking Corporation of Sandersville, 
Ga., which was not doing and had never done business in Florida. Service by publication 
could not be had under the 1927 Act (C.G.L. Secs. 4257-4271) because such a corporation came 
under the excepted class in that Act; nor under Sec. 4256 C.G.L., because the defendant was 
not doing business, nor had it ever done business in Florida. It was, therefore, held that 
Sec. 4895 was applicable, sufficient and exclusive. See also, in accord, Eldridge v. E. C. Fitz 
& Co. (Fla.), 171 So. 509; Reybine v. Kruse (Fla.), 174 So. 720. 


3. The date when the Act approved May 26, 1925, went into effect by its terms. Chapter 
10102 Gen. Laws 1925. 


4. The writer is not unmindful of the decision in Reynolds v. Harrison (Fla.) 106 So. 909, 
that the Act cited in the note last above applied (until it was amended in the 1925 Special Ses- 
sion held in November, 1925, Ch. 11364 Special Session 1925, effective Nov. 30, 1925) only 
to defendants who were stated to be “absent, concealed or non-resident”; but a foreign 
corporation would have been included in this Act, in that it was of necessity, both absent 
and a non-resident. 

5. C.G.L. Sec. 4896, as amended by the two 1925 Acts. 

6. Broward Estates Corporation v. Chillingworth (Fla.) 112 So. 64; Balian v. Wekiwa 


Ranch (Fla.) 122 So. 559; State v. Atkinson (Fla.) 122 So. 794; State v. Chillingworth (Fla.) 
122 So. 801. 


~ 
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It is to be noted that in 1925 Special Session Act, as to Publication of Chancery 
Orders, by its terms applies “In all cases in any Cireuit Court * * * where the complain- 
ant * * * is entitled to an order of publication;” whether the defendant be a natural 
person or a corporation, and, in the latter event, whether the defendant corporation be 
a domestic or foreign one; and that this Act repeals “All laws and parts of laws in 
conflict herewith” (saving proceedings pending on November 30, 1925, its effective 
date). 

In other words, the plaintiff must find his right to constructive service in some 
other statute; but, having thus shown himself “entitled to an order of publication,”, 
the 1925 Act will then determine the mandate of the order, its return day, and the 
length and manner of its publication. The 1925 Act does not specify whether the clerk 
or the judge shall make the order, contemplating that either may do so depending on the 
terms of the statute giving a right to the order; and permits either the clerk or the 
judge to have the order published, or posted where there is no newspaper published in 
the County of suit, and to certify to such posting. The 1925 Act does not in terms re- 
quire that proof of the publication be filed, nor does it require that any copy of the 
order be mailed to a known defendant, or (in case of a publication in a newspaper) 
posted at the door of the Court House. 

However, two Acts passed at the 1931 Session of the Legislature must be now read 
in connection with this 1925 Publication Act, and, of course, control it insofar as they 
make any additional reequirements. 

Chapter 14830 Acts of 1931,7 undoubtedly applies to all notices or orders of pub- 


The 1925 Act is in all respects valid. Tibbetts v. Olson (Fla.) 108 So. 679, and cases supra 
this note. The Act applies to the publication of notices in garnishment proceedings, which 
under the garnishment statutes, would have been published for eight weeks. State v. Chill- 
ingworth, supra. 


as C.G.L. 1936 Supplement, Vol. 4, Sec. 4274 (1). Before the passage of this Act, the 
question of what constituted a newspaper of general circulation was much mooted. In Tylee 
v. Hyde (Fla.) 52 So. 968 (decided in 1910) the Court said, in speaking of what newspapers 
were proper for legal publications, that they should be, “newspapers devoted to the pub- 
lication of current news in general that are circulated among all classes of the people, without 
the aid of publications devoted chiefly or wholly to the purposes of those persons who belong 
to some organization, society, race, nationality, or other class constituting only a portion 
of the entire general public.” That this would “include only such newspapers as are devoted 
to the publication of current news in general and are circulated among all classes of the 
people, and not to include publications designed chiefly or wholly for the purposes of only 
a portion of the entire public.” That a newspaper is not sufficient in this respect “if it 
does not publish current news in general for circulaton among all classes of the people, and 
is chiefly or wholly devoted to the purposes of, and peculiar to, those who constitute a 
particular society, class, race, or nationality, composing only a portion of the entire general 
public of the county.” That “The English language is the means recognized by our law for 
communication and information; and, while a paper printed in a foreign language may be 
a newspaper, it may not be within the purview of a statute requiring the publication of 
legal notices designed for the information of all the people, where the statute contains 
nothing to indicate an intention to include such a publication.” 

In State v. Rose (Fla.) 114 So. 373 (decided on May 10, 1927, re-hearing denied Oct. 25, 
1927) it was held that “The Daily Record” of Miami, Fla. ,did not constitute such a newspaper. 
The Court said that the paper must be “a newspaper of general circulation, read and 
subscribed to by the public generally”; and that “the said Daily Record is published 
obviously for one class of people, which class comprises a small part of the entire population.” 
On the other hand, in Culclasure v. Consojidaged Bond & Mortgage Co. (Fla.) 114 So. 540 
(decided Oct. 24, 1927), the “Financial News” of Jacksonville, Fla., a paper of obviously 
limited circulation, was held to comply with all necessary requirements. 


The Legislature at its 1927 Session (Chapter 12104 Acts 1927; Sec. 4901 C.G.L.) provided 
that: “Whenever by legislation a publication or notice in a newspaper has been or is 
directed or permitted in the nature of or in lieu of process, or for constructive service, 
or in initiating, assuming, reviewing, exercising or enforcing jurisdiction or power, or for 
any purpose, the contemporaneous and continuing intent and meaning of such legislation 
all and singular, existing or repealed, is and has been and is hereby declared to be and 
to have been, and the rule of interpretation is and has been a publication in a paper printed 
and published periodically once a week or oftener, wholly or in large part in the English 
language, entered or qualified to be admitted and entered as second-class matter at a post 
office in the county where published, for sale to the public generally, available to the 
public generally for the publication of official or other notices and customarily containing 
information of a public character or of interest or of value to the residents or owners of 
property in the county where it is published, or of interest or value to the general public.” 


ae 
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lication and provides that they shall be invalid “unless the same shall have been pub- 
lished for the prescribed period of time required for such publication , in a newspaper 
which at the time of publication shall have been continuously pubilshed at least once 
each week and shall have been entered as second class mail matter at a Post Office 
in the County where published for a period of one year next preceding the first inser- 
tion of such publication, or in a newspaper which is a direct successor of a newspaper 
which has been (so) published, or in a newspaper being published May 20, 1931; Pro- 
vided ,however, that nothing herein contained shall apply where in any County of the 
State of Florida there shall be no newspaper in existence which shall have been pub- 
lished for the length of time prescribed by this section;” also that—The person execut- 
ing the proof of publication of the notice or publication described herein shall set forth 
in his affidavit that the newspaper has been published in accordance with this section 
and such affidavit shall be conclusive proof that the newspaper has been so published.” 


Chapter 14898, Acts of 1931,8 provides: “It shall not be necessary to record or 
enter in the minutes of the court or chancery order book any order of publication or 
notice to appear authorized by law for the purpose of securing constructive service of 
process or notice upon or against any defendant, party or person, natural or artificial and 
any andall such orders of publication or notices to appear heretofore or hereafter made 
when such orders or notices have not been recorded or entered shall be as valid and ef- 
fectual for every purpose as if the same had been recorded or entered. Provided that 
nothing herein contained shall be construed as relating to the recordation of the proof 
of publication of such orders of publication or notices.” 


The provisions of See. 4895, the old underlying Constructive Service Statute, differ 
so fundamentally from the 1925 Act as to the return day of the order, the length of 
publication, and the requirements as to posting and mailing, that they are completely sup- 
erseded by the 1925 Act. 


Section 4256, providing for constructive service on corporations, both domeestie 
and foreign, was last amended in 1919, and of course, is superseded by the 1925 Act 
(as to the publication) insofar as any part thereof is in conflict with the later Act. 


These two Statutes are in harmony— 


(a) Insofar as See. 4256 governs as to when the order of publication is to be 
granted; 


(b) Insofar as Sec. 4256 requires that the judge make the order; 


(c) Insofar as they both require the order to be published “once a week for four 
consecutive weeks.” 


(d) Insofar as neither statute requires that any copy of the order be mailed, nor, 
in the event of a newspaper publication, posted. 


(e) Insofar as See. 4256 provides that the order of publication shall be one “set- 
ting forth the names of the parties, the nature of the action, suit or proceed- 
ing, the court in which the same has been instituted.” This would seem to be 
true because the 1925 Act is silent as to the form of the order, and the above 
particulars would seem essential in any order constituting due process. 
These two statutes would further seem not in conflicts: 


(a) In that the 1925 Act provides for posting of the order of publication in cases 
where there is no newspaper published “in the County where the court was lo- 
eated”—for, in this respect, the 1925 Act simply adds to the available pro- 
cedure; 


8. C.G.L. 1936 Supplement, Vol. 4, Sec. 4274 (2). 


| 
| 
» 
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(b) In that Sec. 4256 provides that “due proof by affidavit” be made of the publi- 
cation of the order. The 1925 Act is silent as to such proof, but the practice 
is to file such proof of publication, and it would seem to be an implied pro- 
vision of the 1925 Act that such proof be made, otherwise the record would 
be silent as to whether an essential duty had been performed. 


These two statutes are in conflict (and the 1925 Act governs), in that See. 4256 
merely requires the corporate defendant “to appear upon a rule day,” whereas 
the 1925 Act provides that the order of publication shall require such defend- 
ant “to appear upon a day (whether a rule day or otherwise) to be named in 
the order of publication or notice, not less than twenty-eight days nor more 
than sixty days from the date of the making of the order.” 


Common to a continuation of the proceedings in all constructive service cases on 
the Chancery side of the Court is the matter of the decree pro confesso, when such a 
decree is justified. 


The old constructive service Act of Feb. 12, 1885,7 in its first section is now See. 
4895 C. G. L. (as amended in 1893 and 1913). In its second section it is now See. 4941 
C. G. L. This last section provides that—“The Clerk, before a decree pro confesso upon 
constructive service shall be entered, must file with the papers a certificate that com- 
pliance with Section 4895 has been had, stating particularly the manner and time of 
such compliance.” This same section as contained in the Revised General Statutes of 
1920,8 requires that the certificate shall show “that compliance with Section 3111 has 
been had.” 


As contained in the General Statutes of 1906,9 the certificate is required to show 
“that compliance with Section 1866 has been had”. 


As contained in the Revised Statutes of 1892,! the certificate is required to show 
“that compliance with Section 1413, paragraph 2, has been had.” 


Section 2 of the 1885 Act? prescribed that “the clerk before the decree pro confesso 
is entered, must certify that publication has been made, and therein state when and 
how, and whether the notice was posted up or forwarded by mail to the defendant, and 
when, which certificate shall be prima facie evidence of the facts therein stated.” 


The Revised General Statutes of 1920 are an official compilation which became ef- 
fective as a unit on Feb. 6, 1921. 


So also are the Revised Statutes of 1892, and the General Statutes of 1906, official 
compilations. 


The Compiled General Laws of 1927 are unofficial, and are in no sense a code. 
Therefore, the compilers of 1927 could not, by the reference above ,give the require- 
ment as to a clerk’s certificate any operation as of 1927. The result would seem to be 
that this requirement is to be dealt with as one having no date later than 1921, Also, 
it requires the certificate of the Clerk only as to those orders of publication made 
under old See. 3111 R. G. S. If this be true, all suits under those later Acts herein dis- 
cussed, which are on their faces complete and require no such clerk’s certificate, would 
be entirely valid without any such certificate, provided only publication in the manner 
and form they require had in fact been had. 


R.G.S. Sec. 3111, C.G.L. Sec. 4895. 

Sec. 3154 R.G.S. 

Secs. 1866, 1897. 

Secs. 1413, 1445. 

As quoted in Shrader v. Shrader (Fla.) 18 So. at p. 675. 
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In a number of cases which were prosecuted at a time, or under circumstances, 
which made See. 3111 R. G. S. (the 1885 Act) the governing statute, it was properly 
held that this clerk’s certificate of compliance was essential.3 


So, in Quigley vs. Cremin,4 the publication attacked was made under the provisions 
of See. 1866, General Statutes of 1906, now, as amended, See. 4895 of the Compiled Gen- 
eral Laws. As stated in the opinion in that case (referring to the suit the validity of the 
process in which was attacked)—“That suit having been commenced on March 30, 1916, 
the matter is to be decided upon the statutes in effect at that time.” The objection was 
that the Clerk had not made the certificate as to publication, posting, ete., now under dis- 
cussion. The Court properly held such certificate essential in the event of a decree pro 
confesso, under the law applicable at the time in question, but further held that (even 
under such law) a certificate is only required in cases where a decree pro confesso is 
actually entered; that, in the ease at bar, a final decree having been entered without the 
preliminary of a decree pro confesso, the statute did not apply; and that the record 
itself should properly be looked to in ascertaining whether the publication had been 
duly ordered, published, posted and mailed. 


However, in Moore v. Avriett, the court, though the suit in question was insti- 
tuted under the “unknown defendants” Act, last amended in 19216 (which in itself is 
detailed and full as to the order of publication, the proof of its actual publication by af- 
fidavit of some one connected with the newspaper, and the recordation of such proof 
of publication in the chancery order book, but neither requires any posting of the or- 
der nor any certificate by the clerk), point blank assumed, without discussion, that the 
requirements of Sees. 4895, 4941 C. G. L. were applicable and were essential prerequi- 
sites. The Court said: “The bill of complaint alleges * * * “that no decree pro confesso 
was entered in said cause” * * * therefore the mere failure of the clerk to file a certifi- 
eate under Section 3154, Revised General Statutes 1920 (See. 4941, Compiled General 
Laws 1927) of compliance with Chapter 8465, Acts of 1921 (Sees. 4897, 4898, Compiled 
General Laws 1927), does not necessarily render the final decree invalid, if the steps 
necessary under the statute to afford due process to the defendants were in fact taken.”7 


Bearing in mind that the proceeding was under Sections 4897, 4898 C. G. L., the 
Clerk in that case, in turning to See. 4941 C. G. L. to draft the certificate “of eompli- 
ance” with the two former sections, would have reached an impasse. This for the reason 
that, though the order of publication was not made under See. 4895 C. G. L. (and the 
statutes actually followed do not contain its requirements), See. 4941 only authorizes 
a certificate “that compliance with Section 4895 has been had.” The Clerk would thus be 
in a fantastic situation, which surely the law does not contemplate. In truth, such a 
rule would render nugatory (because not of practical use) all of the constructive pro- 
cess statutes other than See. 4895 C. G. L. It is thought to be manifestly unjustified 
for the Clerk, in such case, to read into Sec. 4941 a provision which it does not contain, 
to treat it as prospective and ambulatory, and, instead of certifying “compliance with 
Section 4895,” certify compliance with such other statute as was in fact being followed. 


It is true that Sec. 4897 C. G. L. provides that “decrees pro confesso may be entereed 
against the defendants so designated, as in other cases of service by publication.” But 
this would seem to be a mere general permission ,and not a requirement that a decree 
pro confesso should only be entered under a provision applicable solely to one other 


3. Shrader v. Shrader (Fla.) 18 So. 672 (decided in 1895); Wylly v. Sanford Loan and 
Trust Co. (Fla.) 33 So. 453 (decided in 1903); Loflin v. Gato (Fla.) 42 So. 387 (decided in 


1906); Lybass v. Town of Fort Myers (Fla.) 47 So. 346 (decided in 1908); Gillespie v Scott 
(Fla.) 61 So. 322 (decided in 1913). 


4. 109 So. 312, 113 So. 892. 
5. 125 So. 351. Discussed further, post, p. 341. 
6. Sections 4897, 4898 C.G.L. 

{2 Citing Quigley v. Cremin, supra. 
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statute. It is also to be recalled that the discussion heretofore made wholly pretermits 
the governing influence of the Act of the 1925 Special Session,8 which applies to “all 
eases” of constructive process, whether the defendant be “known or unknown,” and en- 
tirely fails to require any certificate of compliance by the clerk, save in the one instance 
where the clerk is required to certify as to the posting of the order in a case where 
posting was necessary because no newspaper was publishd in the County of suit. 


THE LAW SINCE MAY 28, 1927 


Chapter 11829, Acts of 1927 (approved May 28, 1927), now Sections 4257-4271 C. 
G. L. 1927, seems to provide a practical scheme of serving process by publication against 
all corporations, whether domestic or foreign, and whether the foreign corporation is 
doing or has ever done business in this State or not.9 


The 1927 Act applies to— 


A.! “Each and every corporation, now organized and existing under the laws of 
this State, or which may hereafter be organized under the laws of this State (except the 
corporations excepted in See. 14 of the Act, which are—C .G. L. Sec. 4270— Banking 
Companies, Trust Companies, Insurance Companies, Surety Companies, Express and 
Railroad Companies ,and other like designated quasi public corporations, also corpora- 
tions not for profit,) and each and every foreign corporation which has heretofore or 
may hereafter qualify under the law to transact business within the limits of the State 
of Florida” (with the same exceptions above indicated in parenthesis). 


B2 “Any foreign corporation, or any organization holding itself out as a ecorpora- 
tion, or any person or persons doing business in this State under a name embracing 
the words ‘company,’ ‘corporation,’ ‘incorporated’, ‘Inc,’ or words of similar import, 
which foreign corporation, organization, person or persons, has or appears to have or to 
have had any interest, present or prospective, absolute or limited, inchoate or vested in, 
upon or concerning any property within this State.” Also to “Any foreign corporation 
which is now doing business within this State.” It is also provided that “any organiza- 
tion the name of which shall include the word ‘company,’ or ‘corporation’ or have such 
word, words or abbreviations, affix or prefix therein or thereto, as will clearly indicate 
that it is a corporation as distinguished from a natural person, tirm or co-partnership, 
shall be deemed to hold itself out as a corporation within the meaning of this section.” 


With reference to domestic corporations, and to the foreign corporations which have 
qualified or may qualify under the laws of this State to transact business in Florida, 
the Act provides that each of said corporations shall— 


1. File with the Secretary of State a certificate designating its office or place of 
business or domicile “for the service of process within this State,”3 


2. Keep its office open as provided, keep an officer or agent in said office and a 
sign posted showing on whom process may be served,4 or 


3. It “may designate the office of the Clerk of the Cireuit Court in any County of 
this State as its office, domicile or place of business for the service of proeess within 


8. Sec. 4896 C.G.L. 


9. This 1927 Act has been held valid in every respect, and to afford due process. State 
v. Tedder (Fla.) 138 So. 643. The fact that no provision is made for mailing a copy of the 


order is immaterial. Idem. See also Smetal Corporation v. West Lake Investment Co. (Fla.) 
172 So. 58. 


i; C.G.L. Sec. 4257. 
2. C.G.L. Sec. 4264. 
3 C.G.L. Sec. 4257. 
4. C.G.L. Sec. 4258. 
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this State and may then designate a Clerk of such Cireuit Court as an agent upon whom 
process may be served.”5 


4. Any civil process “may be served” on such statutory agent.6 
ORDER OF PUBLICATION 
If any corporation embraced in A above7— 


(a) “Shall fail or refuse to file” (either of the certificates required by 1. and 3. 
above), or 


(b) In the event of a certificate under 1. above “shall fail or refuse to keep its 
place of business open as hereinbefore provided,” ete., or 


(c)“ Shall fail to keep at such office an officer or agent upon whom proccess may be 
served,” then— 


“There shall be filed in any cause pending :” 


(a) “A certificate of the Secretary of State that the place of business or domicile 
of said corporation has not been designated” as required, or 


(b) A like certificate showing the designated place of business or domicile, “to- 
gether with a return of the Sheriff or other officer authorized to serve process in such 
county, that serving of process was attempted at such office and that such officer was 
unable to make said service, either by reason of the fact that said office was not kept 
open as herein provided, or that there was no officer or agent at such office upon whom 
service of process could be had.” 


In the case of the corporations or organizations embraced in B above, “there shall 
first be filed in any cause pending in any court of this State, a certificate of the Secre- 
tary of State reciting that such foreign corporation or organization holding itself out 
as a corporation has not qualified according to law to transact business as a corpora- 
tion in this State.” 


Thereupon—? 
The Clerk of the court makes an order of publication which: 


(a) Is returnable to a Rule Day not less than 28 nor more than 60 days from the 
date of such order; 


(b) Is published for 4 weeks in a designated newspaper, 
Then—! 


(a) “Proof of the publication (which must be by affidavit) of said order shall be 
filed in said cause on or before the Rule Day named in said order for the appearance 
of said corporation, or on or before the next succeeding Rule Day.” 


(b) If the corporation does not appear as provided, then either the Clerk or the 
Judge enters a default or decree pro confesso “in like manner as for default to appear 
pursuant to personal service.” 


“Defaults or decrees pro confesso shall be entered by the Clerk only on a Rule 
Day or within 20 days thereafter, as of the date of said Rule Day.” 


C.G.L. Sec. 4259. 
C.G.L Sec. 4260. 
C.G.L. Sec. 4261. 
C.G.L. Sec. 4264. 
C.G.L. Secs. 4261, 4264. 
C.G.L. Sec. 4262. 
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THE 1927 ACT IS CUMULATIVE 


Section 9 of said Act? provides: 


“That this Act shall be deemed cumulative of all other provisions of law, and noth- 
ing herein contained shall prevent the service of process being made upon any corpora- 
tion in accordance with any statute now in force in the State of Florida.”3 


It had been held in certain cases4 that before an order of publication under the 
1927 Act is justified it must appear that all required efforts at personal service have 
been made. That the return of the Sheriff must show “the exercise of reasonable dili- 
gence to make such service as is contemplated by the statute;” that “diligent search and 
inquiry” is “usually the test.” Judge Strum in delivering the opinion of a unanimous 
Court in McDaniel v. McElvy, 5 had widely examined the decisions of the United States 
Supreme Court, and those of other States, on the question of the validity and construc- 
tion generally of statutes providing for constructive service of process; and, the decis- 
ion in question being handed down on May 3, 1926, had adverted to the particular need 
of the people of Florida for expeditious and efficacious publication statutes, and had 
announced a rule of liberal construction of such statutes. However, in the case of Smetal 
Corporation v. West Lake Investment Co.,6 the present court showed itself to be great- 
ly divided in opinion on the subject generally, and the majority either announced or in- 
timated prerequisites for valid constructive service of process on corporations which 
may both prove onerous of performance and dangerous to the stability of decrees. The 
case in question involved the sufficiency of a Bill whose object was to set aside a final 
decree (and a subsequent conveyance thereunder) rendered in a foreclosure suit, and as 
to which full compliance was claimed to have been made with both See. 4256 C. G. L., 
and the 1927 Act (Sees. 4261, 4264 C. G. L.). The defendant was a Florida corporation, 
the service of process was constructive, and, by the decision in question, the decree was 
held invalid and the purported service of process of no effect. The Court was vehement- 
ly divided. Four members of the Court held the attacked proceeding invalid, while 
Judges Buford and Davis dissented. The original opinion was rendered by Judge Brown 
on April 16, 1936, with Judges Whitfield and Terrill concurring generally, Judge Ellis 
writing a separate concurring opinion, and Judge Davis writing a dissenting opinion in 
which Judge Buford concurred. A rehearing was granted, and the opinion on the rehear- 
ing was rendered January 19, 1937. The same result was reached on the rehearing. Judge 
Brown wrote the opinion for the majority, and Judges Buford and Davis dissented in 
separate opinions. It would seem to be, from the majority opinions in this case, the view 
of the Court that :- 


(1) A mere literal compliance with either or both Section 4256 C. G .L., and the 
1937 Act (C. G. L. Sees. 4257-4271) is not sufficient to validate a final decree on con- 
structive service, unless the plaintiff, the sheriff, or both (as a prerequisite to an appli- 


cation for an order of publication) have used all due diligence to effect actual personal 
service. 


(2) In connection with the above rule of due diligence to make personal service, 
the plaintiff and sheriff must make due inquiry of the Secretary of the State as to what 
the records of his office show as to officers or agents of the defendant corporation who 
may be amenable to actual personal service. 


C.G.L. 4265. 


This cumulative provision is especially referred to and relied on in State v. Tedder 
(a 138 So. 643. See also Smetal Corporation v. West Lake Investment Co. (Fla.) 172 


v. Tedder (Fla.) 138 So. 643; Sharman vy. Investment Co. (Fla.) 126 


5. ‘“s So. 820. This case, however, was concerned with the 1925 Act relating to Suits to 
Quiet Title, Chapter 11383 Acts 1925; C.G.L. Secs. 5010-5019. 


6. 172 So. 58. 
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(3) That due diligence is not shown where reliance is placed on the mere Certifi- 
cate of the Secretary of State to the effect that the domestic corporation, under said 
1927 Act,7 had not complied with the provision that the corporation designate an office, 
or place of business, or agent for the service of process; but that further inquiry was re- 
quired by proper diligence as to whether under a subsesquent 1931 Act® such corporation 
in its annual report, required to be filed each year on July 1st, had made a showing as 


to its officers and directors, their addresses, the name and address of its resident agent, 
ete. 


(4) That the Certificate made by the Secretary of State to the effect that the cor- 
poration had not filed a certificate “in compliance” with designated provisions of the 
1927 Act was not sufficient but merely a conclusion by the Secretary—who should certify 
directly “that the place of business or domicile of said Corporation has not been desig- 
nated either under Section 1 or Section 3” of the Act.9 


(5) That, though the 1927 Act is by its own terms “cumulative of all other provis- 
ions of law,” and Sec. 42569 is not repealed thereby, yet Sec. 4256 “must in certain 
respects be construed in connection with other related statutes, including the statute of 
1927, as to service of process made since the later Act became effective.” That, so con- 
strued, the sheriff’s return, under See. 4256, that “the officers or agents of the Smetal 
Corporation, a Florida corporation, are wnknown’’! would not afford “any legal basis 
for an order of publication, if, in fact the Smetal Corporation had complied with the 
Act of 1927, by filing with the Secretary of State a certificate designating the location 
of its office or place of business, and keeping posted therein a sign giving the names of 
the officers and agents of the corporation upon whom process could be served, and 
keeping at such office or place of business within certain hours of the day one or more 
of such designated officers or agents, or, in the alternative, designating the office of the 
clerk of the cireuit court as its office and the clerk as its agent for the service of pro- 
cess,”’2 


(6) That “if, for the reasons stated in Section 4256, process against any corpora- 
tion ‘cannot be served’ and the officer’s return of the writ, for a reason recognized by the 
statute shows that to be the case, then, and not before, the judge of the court issuing the 
writ may make an order of publication” (italics supplied) .3 


(7) That “If, under Section 4261 C. G. L. (Section 5 of Chapter 11829), there 
shall have been filed in the cause a certificate of the Secretary of State, showing that 
the place of business or domicile of such defendant corporation has not been designated 
either under Section 4257 or under Section 4259 or a certificate of the Secretary of 
State showing that the place of business or domicile of said corporation has been desig- 
nated under Section 4257, together with a return of an officer authorized to serve 
process that service of process was attempted at such office and that such officer was 
unable to make service, either because said office was not kept open as provided in the 
Act, or that there was no officer or agent at such office upon whom service of process 
could be had—then, and not before, the clerk of the court in which such case shall be 
pending, if said court have a clerk, and, if not, then the judge thereof, shall make an 
order of publication as therein provided” (italics supplied) .4 


(8) That the plaintiff and sheriff were chargeable with notice of certain matters 
in pais, such as the fact that the recorded deed to the defendant corporation, conveying 


C.G.L. Secs. 4257, 4259. 

Chapter 14677 Laws 1931, C.G.L. 1936 Supp. Sec. 5977 (1). 
Per Judge Ellis, 172 So. p. 66. 

A form of return which would strictly comply with the terms of that statute. 
172 So. at pp. 69-70. 
172 So. at p. 71. 
172 So. at p. 71. 


| 
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the foreclosed land, showed that the defendant was a corporation, not of Broward Coun- 
ty, the county of suit, but of Dade County; and that a “for sale” sign on said property 
gave the address of the corporation’s Miami agent.5 


(9) While not decided, the majority opinion of Judge Brown on the Rehearing 
strongly indicates an opinion to the effect that, in all such cases, before an order of pub- 
lication is justified the sheriff should hold the personal process unserved until ten days 
before its return day, and only make his return of inability to serve personally after the 
expiration of such time.6 


(10) The question was mooted, but expressly left undecided, as to whether an or- 
der of publication under the 1927 Act which was signed by the judge, and not by the 
clerk as contemplated in the Act,? was, for this reason alone, invalid. Judge Brown, in 
delivering the original majority opinion, minimizes this objection, saying, “But, surely 
the judge of a court of general jurisdiction has the power to make an order which the 
clerk, a ministerial officer, has the power to make.” Judge Ellis, in concurring in the 
original majority opinion, took the contrary view, and, in the majority opinion on the 
rehearing this point was expressly left undecided.8 


(11) The majority of the Court also expressly left undecided? (a) “whether the 
form and contents of the sheriff’s return of non-service under Section 4256 was legally 
sufficient ;”! (b) “whether the filing of a report with the Secretary of State, under 
Chapter 14677 of the Acts of 19312 showing the names and addresses of the officers and 
directors, the home office of the corporation, and the name and address of the resident 
agent, upon whom service of proéess may be made, which was on file before and when 
the suit was begun, was per se alone sufficient to show that due diligence was not exer- 
cised.” As to these questions, as well as concerning the question of the power of the judge 
to enter the order of publication, it is stated “there is a division of opinion in the 
Court,” and that they were “unnecessary to a decision of the case.” 


It may be said of the above opinions, holdings and intimations, that they were made 
in a hard ease, and it is not too much to believe that the court will withdraw some of 
these onerous requirements when a more usual situation is presented to it. In this Smetal 
Corporation ease the following considerations were repeatedly adverted to—that the pro- 
cess was delivered to the Sheriff of Broward County, though the home office of defend- 
ant was in the adjoining County of Dade; that no certificate of the Secretary of State 
had been filed when the order of publication was made; that the Sheriff returned the 
process unserved on the very day of its delivery to him; that the recorded deed conveying 
the property in question to defendant showed that its home office was in Dade County; 


5. 172 So. at p. 74. 

6. 172 So. at pp. 70-71. 

7. Sec. 4261 C.G.L. 

8. 172 So. at pp. 62, 66, 69, 74. Surely here the Court strained at a gnat, and overlooked 


its former decisions as well as the established rule elsewhere. In Malone v. Meres (Fla.) 
107 So. 625, a judgment was under review as to which (under Sec. 2622 R.G.S., Sec. 4288 
C.G.L., providing for final judgment after default in cases founded upon contract) the statute 
provided that such final judgment should be entered by “the clerk of the court (or the 
judge, if the court has no clerk)”. The judge, and not the clerk, had rendered the judgment 
in question. The validity of the judgment was attacked on this ground, but the Court said, 
“Whatever the clerk of the court may do under the statute the judge of the court may do; 
and, besides this, the judge has judicial powers under the constitution as well as pursuant 
to statutes.” The authorities generally seem in accord that the clerk is simply the servant of 
the judge and that whatever the clerk could do the judge can always do, with propriety. 
17 Corpus Juris, p. 1044; Kent v. Brown, 3 Minn. 347. 

9. 172 So. at p. 74. 

1. The sheriff’s return was “to the effect that the officers and agents of the defendant 
corporation were ‘unknown’”; and it had been stated in the original majority opinion 


(p. 61) that “This has been held sufficient under that section to form a basis for constructive 
service. Fowler v. Chillingworth, 94 Fla. 1, 113 So. 667.” 


2: C.G.L. 1936 Supplement, Sec. 5977 (1). This would make information obtainable under 
a 1931 Act a part of a prerequisite under the 1927 Act. 
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and that a “for sale” sign on the property gave the Miami address of defendant’s agent. 
Nevertheless, it is submitted with deference, that the opinions of the majority of the 
Court illustrate the saying that “hard cases make bad law.” 


The 1927 Act had been in effect for nearly ten years before this drastic and unexpected 
decision was made, and, in very numerous cases involving the title to land, the language 
both of the Act and See. 4256 must have been trustfully followed, both in laying the 
predicate for and in obtaining orders of publication against corporations. 


A basis for attack on many of such cases would seem to be suggested or furnished by 
the Smetal Corporation ease. The mode of attack, by motion in the original case or by a 
separate Bill in Chancery, is recognized by repeated decisions of the Florida Court and 
in the Federal Courts.3 


Indeed Judges Davis and Buford apprehended that such mischief would ensue; and 
in his dissent to the original majority opinion Judge Davis adverted to its possible bale- 
ful affect on land titles, and remarked on the necessity of such legislation (and a liberal 
construction thereof) in order that constructive process might be served and “in order to 
enable the courts to function against the myriad of ubiquitous corporate mortgagors 
whose place of business was never more substantially evidenced than by the hotel room 
number of the ‘fly by night’ promoters who obtained charters for such eorporations.’’4 
Again, in his dissent from the majority opinion on the rehearing, Judge Davis said, “In 
the light of such holding no decree or judgment rendered pursuant to Chapter 11829, 
Acts 1927, can ever be secure because no one can be sure no matter what the face of the 


record shows that matters in pais may not be subsequently alleged to overthrow the re- 
cord.”5 


It is true that the majority opinion on the rehearing takes issue with, and in some 
measure seeks to quiet, such misgivings. It is there stated& that there need be no fear 
of “either direct or collateral attack” when “there has been no abuse of the process of 
the court;” that there need be no fear that the numerous decrees against “fly by night” 
corporations, based upon constructive service, will “be unsettled or disturbed by the de- 
cision in this case,” because, in brief, such corporations would not have compiled with 
the 1927 Act and because, in any event, a proceeding regular on its face would be prima 
facie valid, and the burden would be on the attacker “of showing that resort to such con- 
structive service was an abuse of the court’s process because, by the exercise of reason- 
able diligence actual personal service of process could have been had.” 


Nevertheless, it is believed that most careful lawyers will refuse to be comforted by 
this coneessive language ;and that, in any event, they will feel it incumbent on them to 
conduct, and have the record show, a preliminary search for available subjects of per- 
sonal service to an extent which seems far beyond the intent of the Statute. 


It is also probable that a reasonable prudence will cause attorneys to hesitate in ad- 
vising clients to take title to land, when the title has been recently derived through such 
proceedings; or at least to protect themselves by some cautionary proviso in the opin- 
ion on title. 


In another recent case, 7a final decree based on an order of publication against 
E. C. Fitz & Co., Ine., wad held invalid because while said defendant was stated in the 


3. Smetal Corporation vy. West Lake Investment Co. (Fla.) 172 So. at pp. 60-61, and cases 
cited; Eldridge v. E. C. Fitz & Co. 171 So. 509; Blake v. Zittrouer (D. C. Fla.) 1 Fed. (2) 
496; Goodrich v. Thompson (Fla.) 118 So. 60; Shrader v. Shrader (Fla.) 18 So. 672. 

4, 172 So. at p. 67. 

5. 172 So. at pp. 74-75. 

6. 172 So. at pp. 73-74. 

7 Eldridge v. E. C. Fitz & Co. (Fla.) 171 So. 509. 
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Bill to be one whose residence and address was “unknown” yet “it is apparent upon the 
face of complainant’s bill of complaint, or affidavit for constructive service made in 
connection with same, that the complainant has (had) knowledge of a recorded instru- 
ment made to said E. C. Fitz & Co., which on its face shows the address of the non- 
resident corporation defendant to be ‘E. C. Fitz & Company, Boston, Mass.’ ” 


In still another recent case® the Court held it permissible, when publication was 
properly granted against a foreign corporation, to enter an order of publication also ad- 
dressed to the individual officers of such corporation “to bind them with respect to what 
may be decreed against the corporation the privity of the corporate officer with the 
corporation being sufficient to establish their privity with the corporate res which is the 
subject matter of the suit.” 


Aside from the general and inclusive statutes heretofore considered, there are in 
effect in Florida certain others more limited in their scope, some of which may stand 
alone, and others be read in connection with, and governed by, the more general enact- 
ments, especially the 1925 Act as to the length of publication, ete., of the notice or order 
of publication. These may be briefly noted as follows: 


(1) It should not be overlooked that the Legislature, at its Special Session in 
November, 1935, enacted a law under which constructive service of process against cor- 
porations, both domestic and foreign, is authorized.2 This Act is confined to suits to 
quiet title, and is the Act under which the plaintiff must deraign his title in his Bill.! 
Such suit lies “against all persons or corporations claiming title to said land;”2 and 
against an adverse “person or corporation” and “whether the defendant or defendants 
be resident of this State or not.”3 Under this Act the “notice,” or order of publication 
is made by the Clerk, requires the defendant to appear “on the return day” (a rule day 
is not required) not less than four weeks from the first date of publication; the notice 
or order is published for four weeks (or posted where there is no newspaper) ; proof of 
publication must be made by a designated official of the newspaper, and also be re- 
corded in the chancery order book; and the Clerk is required to mail a copy of the no- 
tice or order to each non-resident defendant, when his or its residence is stated in the 
Bill of Complaint.4 The Act is cumulative, it being provided that “this law does not re- 
peal any law existing at the present time, but is intended merely as a cumulative or an 
additional remedy to any heretofore existing.’’5 


The above Act, and the basic and general Act as to the publication of all notices and 
orders of publication 6 were both enacted at the 1925 Special Session, and, under their 
terms, each became effective on November 30, 1925. The Act dealing with suits to quiet 
title differs from the other Act in that it makes the return day of the publication not 
less than four weeks from the first date of publication (instead of between twenty eight 
and sixty days); proof of publication must be made by a designated officer of the news- 
paper and be recorded in the Chancery Order Book; and mailing, in proper cases, is 
required. Inasmuch as the two Acts became effective on the same date, it is believed 
that the provisions of the Act relating to suits to quiet title remain effective and must 
be complied with. 


8. Mills v. Shipp & Head, Inc. (Fla.) 171 So. 535. 

9. Chapter 11383, Acts 1925, Extraordinary Session, effective Nov. 30, 1925. Secs. 5010- 
5019 C.G.L. Construed and held valid in McDaniel v. McElvy (Fla.) 108 So. 820. In this case 
the full and carefully considered opinion of Judge Strum is very valuable in its justification 
and liberal interpretation of constructive service of process statutes in general. See also 
Hinely v. Wilson (Fla.) 109 So. 468; Hawkins v. Rellins Investment Co. (Fla.) 110 So. 350. 

Sec. 5014 C.G.L. 

Sec. 5010 C.G.L. 

Sec. 5011 C.G.L. 

Sec. 5012 C.G.L. 

Sec. 5018 C.G.L. 

Chapter 11364 Special Session 1925, Sec. 4896 C.G.L. 
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(2) An Act of May 30, 1905, as last amended in 1921,7 seems broad enough, as to 
portions thereof, to include corporate defendants. This Act provides for constructive 
service of process on wnknown defendants and applies to any “suit in chancery relating 
to or affecting the title to real estate.” Under this statute the Clerk makes the order of 
publication which is specified as “an order requiring such persons to appear to the 
bill on a rule day not less than eight weeks from the making of the order;” and the 
Clerk is required “to publish such order once a week for eight consecutive weeks.” Proof 
of publication is required to be made by the affidavit of a certain specified person con- 
nected with the newspaper, the form of the affidavit is prescribed, and it is provided 
that the “proof of publication shall be recorded in the Chancery Order Book of the 
Court in which the suit is pending.” It is thought that the provisions of this statute as 
to eight weeks publication, its return on a rule day, its requirement for a particular form 
of affidavit and person to make same, and for recordation of the proof of publication, 
are all superseded by the 1925 Special Session Act.8 


However, the decision in Moore v. Avriett,2 decided Dec. 18, 1929, may well give 
us pause as to how far the Florida Supreme Court will hold the particular require- 
ments of a given statute to be superseded by a later one. The opinion in that case does 
not disclose the year of the proceedings in the lower court, but it would be an unusually 
long drawn out case which would drag out through the courts from 1921! to 1929. Indeed 
it seems most probable that the Bill in this case must have been filed after Nov. 30, 
1925, the effective date of the basic 1925 Act governing the mechanics of constructive 
service of process.2_ Neither of such Acts provide for a posting at the Court House door 
of any order of publication, save where a newspaper publication is impossible, and only 
the 1925 Act contemplates even this. Only the original and familiar 1885 Act,3 provides 
for such posting, its provision being that the Clerk “shall also, within twenty days of the 
making of the order, post a copy of the said order at the door of the court house of the 
county,” ete. Yet the Court, in Moore v. Avriett, held that a Bill attacking a final decree 
(depending upon an order of publication which had been duly published in a newspa- 
per) was saved from demurrer by its allegation “that no copy of said order of publica- 
tion was ever posted at the door of the Court House of said County of Dade.” The 
opinion is short, and the discussion very brief. The Court simply cites for its holding 
the earlier case of Peacock v. Miami,4 decided July 27, 1926. It is submitted that the 
case cited furnished no authority for the rule announced. It appears from the opinion 
in Peacock v. Miami that the proceedings relative to the order of publication were had not 
later than 1924; and the decree appealed from was entered on July 20, 1925. Also in 
that case the defendant around whom the discussion centered, was a known individual. 
Therefore, the wnknown defendant statutes,S had no application on the Special Session 
Act of 19256 had not been enacted. As a consequence, the court in the earlier ease, 
was remitted to the provisions of the 1885 Act? which did require such posting. Indeed the 
ease of Peacock v. Miami was brought under the provisions of the 1909 Act,8 which re- 


7 Secs. 4897, 4898 C.G.L. Held valid by Judge Jones in Blake v. Zittrouer (D.C. Fla.) 
1 Fed. (2d) 496. The allegations of the bill must conform to the statute in order to be 
“sufficient as a legal predicate for constructive service so as to give the court jurisdiction 
to proceed in the cause.” Wilson v. Drumright (Fla.) 99 So. 553. This statute “does not 
provide for joining unknown persons claiming unknown interests. Wherever unknown 
defendants are proceeded against, in such case the nature of the interest or right claimed 
by them and the facts showing the apparent validity or the invalidity of such claims must 
be alleged; otherwise no cause of action is shown.” Brecht v. Bur-Ne Co. (Fla.) 108 So. 173 


8. Chapter 11364 Special Session 1925, Sec. 4896 C.G.L. 
125 So. 351. See also discussion of this case above at p. 333. 


The date of the last amendment to C.G.L. Secs. 4897, 4898. 
Chapter 11364 Special Session 1925, Sec. 4896 C.G.L. 
R.G.S. See. 3111, C.G.L. Sec. 4895. 

109 So. 458. 

Sections 4897, 4898 C.G.L. 

Chapter 11364 Special Session 1925, C.G.L. Sec. 4896. 
R.G.S. Sec. 3111, C.G.L. Sec. 4895. 

C.G.L. Sec. 4900. 
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lates solely to suits against non-resident infants, sets up no rule of its own as to the de- 
tails of publication, but simply provides that “service of process in such suit may be 
perfected upon such nonresident infant by publication in the same manner provided by 
law for perfecting service upon other nonresident defendants to such suits.” The man- 
ner there “provided by law” was the one set out in the 1885 Act.9 


(3) There is also a provision for constructive process against all classes of non- 
resident defendants in suits for Specific Performance,’ and under this Act the Court 
may, pending suit, sequestrate the property of the non-resident. This Act simply pro- 
vides that the complainant may, when the defendant is a nonresident, “obtain service on 
such nonresident defendant, or defendants, by publication, as is provided in other chan- 
cery causes.” This Act is certainly unique in its generality. Under it the complainant 
might get his order of publicatio either under Section 4895 C. G. L. (the most general 
constructive service statute), or under Section 4256 or Sections 4257-4264 C. G. L. (if the 


defendant be a corporation). In any case the 1925 Act2 as to the details of the order and 
its publication would govern. 


(4) In attachment and garnishment cases3 it is provided that constructive service 
may be had on the defendant in the attachment, or garnishment suit. Personal service 
may be made on the defendant outside of the state, 4or a “notice of the institution of the 
suit” may “be published once each week for two months in some newspaper in the coun- 
ty in which the suit is instituted; such notice shall require the defendant and all other 
persons interested to appear to the action.” The time fixed for appearance “shall be the 
rule day succeeding the last publication.” These statutes are governed now by the 1925 
Special Session Act as to the order of publication in all cases, the return day would be 
one not less than twenty-eight days nor more than sixty days from the date of the no- 


tice, the time of publication would be only four weeks and the return day either a rule 
day or any other day.5 


(5) The Probate Act of 19336 provides for constructive service of process on “par- 
ties in interest.” The Act applies “In all matters pertaining to the probate jurisdiction 
of the county judge where process is necessary, or is ordered by the county judge.” The 
proceess is a citation. It may be served personally out of the State. The Act provides 
that —“If personal service be impracticable, then upon order of the County Judge so 
adjudicating, based upon an affidavit setting forth the reasons thereof, citation may be 
published once a week for four consecutive weeks, four publications being sufficient, in a 
newspaper published in the county where the court is located.” It is provided that 
where no legal newspaper is published “in the county of the administration, then, in lieu 
of such publication in a newspaper, the same may be published by posting a true copy 
thereof at the court house and a true copy at each of two other public places in the 
county of the administration, such places to be prescribed by the county judge. Proof 
of publication or of posting shall be by affidavit and be filed in the office of the county 
judge.” A form of citation for publication is set forth, which is required to be followed 

substantially”; and such citation requires the person to whom it is addressed, “and all 
other persons concerned,” to “file your written defenses thereto within forty days after 
the first publication or posting hereof. Should you fail therein, decree will be entered in 
due course upon said petition.” 


C.G.L. Sec. 4895. 

Secs. 4899, 4943 C.G.L., Chapter 5913 Acts 1909, as amended in 1923. 
Chapter 11364 Special Session 1925, C.G.L. Sec. 4896. 

Secs. 5276, 5306 C.G.L. 


But, of course, in such case no personal judgment may he entered against such 
efendant. Cornwell v. Williford (Fla.) 73 So. 795. 


State v. Chillingworth (Fla.) 122 So. 801. 
C.G.L. 1936 Supplement, Vol. 5, Section 5541 (9) (10). 
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As the Probate Act was enacted four years subsequent to the 1925 Special Session 
Publication Act, it would seem plain that it is exclusive in its operation as to all cita- 
tions or process in probate proceedings. 


(6) Constructive service of Writs of Scire Facias is provided for7 in all cases 
where such a writ has “issued for the purpose of reviving a judgment and obtaining ex- 
ecution thereon.” as a basis for constructive service, “the plaintiff or his agent or at- 
torney shall make and file in the case an affidavit that the defendant is, in his belief, a 
resident of a state or county (sic) other than this (sic), or that his residence is unknown, 
or that he conceals himself so that process cannot be served upon him.” Thereupon, “the 
plaintiff or his attorney shall cause to be published once a week for four successive 
weeks, in a newspaper published in the county where the writ is issued, a notice of the 
issuance of the writ; such notice shall contain a brief statement of the purpose for which 
the writ is sued out, and shall command the defendant to appear to the writ on or be- 


fore the rule day of the court from whence it issued next suceeeding the last day of publi- 
cation of the notice.” 


The above is an Act of 1893, would seem to come within the inclusive language of the 
1925 Special Session Publication Act,8 and to be modified by said Act; with the result 
that the publication would be ordered and managed by the Clerk or Judge, would not 


necessarily be returnable to a rule day, the return day would be between the limits of 
twenty-eight and sixty days, ete. 


(7) The Legislature, at its 1935 Session, 9enacted a statute, expressly stated to be 
cumulative, whereby constructive service is authorized on dissolved corporations, and un- 
known parties claiming under them. This Act applies only to suits in chancery “relat- 
ing to or affecting the title to real estate, or other property.” Predicate for the process 
must be laid in a “sworn bill,” the substance of the averments being prescribed; all 
dissolved corporations, foreign and domestic, are included; the order of publication is 
authorized as against “said corporation and all unknown persons or parties (whether 
natural, corporate or municipal) claiming through, under, or from said corporation.” 
The clerk makes the order of publication, the form of which is prescribed; the appear- 
ance day is “a rule day not less than four weeks from the making of the order;” the or- 
der is published for four weeks; proof of publication must be made by the affidavit 
of a designated person connected with the newspaper, its form being prescribed; and 
such proof of publication must be recorded in the chancery order book. 


This Act (being not only subsequent to the 1925 Special Session General Publication 
Act, but operating in a limited sphere and containing in itself full details and directions 
as to the publication, ete.) would seem in no way to be governed by said 1925 Act; 
which means that its provisions solely need, and must, be followed. 


(8) The Legislature, at its 1931 and 1935 Sessions,! passed separate Acts, 
the intent of which is to authorize a convenient method of substituted service on the 
Secretary of State in actions brought against the non-resident owner or operator of 
an automobile. Briefly, this legislation provides as to automobiles operated in this 
State, but not licensed here that (a) such operation shall constitute the Secretary of 
State a statutory agent for the acceptance or service of process in cases growing out 
of any accident or collision connected with sue hoperation in Florida, and (b) that 
service of process on said Secretary of State and the mailing of notice of such service 


5 Sec. 4272 C.G.L.; Chapter 4132 Acts 1893. 

8. In State v. Chillingworth (Fla.) 122 So. 801, it was so held as to statutes of similar 
— dealing with constructive service of notices in attachment and garnishment pro- 
ceedings. 


9. Chapter 16881 Acts 1935; C.G.L. 1936 Supplement, Vol. 4, Sec. 4271 (1)-(3). 
3, Chapter 14765 Acts 1931; Chapter 17254 Acts 1935; C.G.L. 1936 Supplement, Vol. 4, 


Section 4274 (3)-(12). 


| 

| 
| 
‘ 
| 


344 FLORIDA LAW JOURNAL 


and a copy of the process by registered mail to the defendant, ete., ete., “shall be suffi- 
cient service” upon the defendant. The 1935 Act does not expressly repeal the 1931 
Act, and the Compiled General Laws 1936 Supplement sets out both Acts. But, by 
Section 6 of the 1935 Act (omitted in the 1936 Supplement to the C. G. L.) it is provided 
that: “All laws and parts of laws in conflict herewith be and the same are hereby re- 
pealed.” It seems plain that the 1935 Act is so far inconsistent with the 1931 Act that 
the latter Act is repealed both by implication and the above repeal clause. For example 
—(1) the 1931 Act applies only where the plaintiff is a “resident of the State of 
Florida”; the 1935 Act contains no such limitation; (2) The method of perfecting the 
substituted service is different under the two Acts, the 1931 Act providing that the 
Secretary of State shall be served with “the original and a copy of the summons, and 
a copy of the declaration or complaint”; the 1935 Act simply requiring service of “a 
copy of the process”; (3) the 1931 Act requires that the Secretary of State shall mail 
the defendant “notice of such service and the copy of the summons and declaration of 
complaint”; the 1935 Act requires that the plaintiff or his attorney shall mail the 
defendant “notice of such service and a copy of the process”, ete. The 1935 Act should 
be used; the 1931 Act regarded as superseded or repealed both by the above repeal clause 
and by implication. 


In State v. Lewis? (decided Feb. 23, 1935) the 1931 Act was held valid as against 
an attack on the sufficiency of its title, and the objection that in giving the benefit of 
the Act only in suits brought by residents of the State of Florida it violated that pro- 
vision of the United States Constitution to the effect that “the Citizens of each State 
shall be entitled to all Privileges and Immunities of Citizens in the several States.” 
It was further held that the Act was valid whether the foreign car was engaged in 
interstate or intrastate commerce. No doubt, the 1935 Act is also valid. Indeed, in 
putting non-resident plaintiffs on the same footing as residents, the 1935 Act removed 
even the unsuccessful ground of objection urged in State v. Lewis, supra. In State v. 
Civil Court of Record of Duval County,3 (decided Dec. 18, 1936) the 1935 Act was 
applied, without question of its validity, and was held to cover all non-resident owners 
or operators of motor vehicles “whether or not the alleged non-resident motor vehicle 
owner or operator has taken out, or been required to procure and attach to his, her, 
or its motor vehicle, a special F! levida license tag because of some special or peculiar 
requirement of law applicable to a particular use or operation of the motor vehicle in 
this State.” 


CONCLUSION 


It would seem reasonably plain from what has been said that the statutes of this 
State, dealing with the question of constructive process and its service, exhibit no homo- 
geneous plan. On the contrary, these statutes were enacted at widely separated times, 
and it sometimes appears that the Legislature in enacting one statute had neither thought 
nor knowledge of the others. Let it be said that the 1925 Special Session Act4 (covering 
the making of the order, and what is to be done with it, in all cases where proceedings 
under some particular statute justify an order of publication) is the simplest, least 
dilatory, and yet most comprehensive of all the statutes. It has repeatedly been held 
in all respects constitutional,S and has been in use for over twelve years. After all, 
the main object of a constructive service statute is to bind the defendant, and it would 
seem desirable that this should be accomplished in the most simple manner possible, 
consistent with due process of law. Each additional requirement only sets a trap for 
the unwary, and this is doubly true where the requirements are scattered through various 


2. 159 So. 792. 

3. 171 So. 516. 

4. Chapter 11364 Acts 1925, Extraordinary Session; Sec. 4896 C.G.L. 
5. 


Tibbets v. Olson (Fla.) 108 So. 679; Broward Estates Corporation v. Chillingworth (Fla.) 
112 So. 64; Balian v. Wekiwa Ranch (Fla.) 122 So. 559; State v. Atkinson (Fla.) 122 So. 794; 
State v. Chillingworth (Fla.) 122 So. 801. 
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statutes, widely separated both in point of time and arrangement. Confusion and doubt 
has also been created, as we have seen, by the decisions of the Florida Supreme Court 
in several cases.6 


It is believed that the best way out of the existing state of overlapping confusion 
would be the passage of a new statute. He would indeed be hardy who attempted to 
frame such a statute without great trepidation and misgiving. The very nature of the 
undertaking invites error. This danger is increased should it be sought to leave in 
essential effect the numerous relevant statutes now operative. Yet, someone, sometime 
must make the attempt. It would be thought unwise, and indeed impractical, to try 
and rewrite any of the various laws which, in particular cireumstanees, grant the right 
to an order of publication or notice to appear. Such a new statute would be intolerably 
complicated and lengthy. Moreover, it might unsettle the judicially established con- 
struction of the particular Act so dealt with, create doubt, and invite litigation. The 
writer would, therefore, on the questions of when constructive service is permissible, 
what predicate must be laid therefor, and what (in particular cases) the order of publi- 
cation should contain, leave untouched the existing statutes. Thus the statutes would 
be left unchanged as to what must be shown before constructive service can be awarded 
against any corporation,? or against a defendant under those statutes particularly 
limited to suits to quiet title,8 or against a defendant under the Dissolved Corporations 
Act,? or under the statutes dealing particularly with unknown defendants,'! or par- 
ticularly with Specific Performancee,2 non-resident infants,3 attachment and garnish- 
ment cases,4 or Writs of Scire Facias.5 The writer would entirely except from the 
operation of the proposed Act citations or notices in probate matters,6 and the Act 
dealing with damage suits against non-resident motor vehicle owners or operators.7 
This, because, as to the probate court matters, the proceedings are informal and the 
existing requirements seem practical and simple; and, as to service on non-resident 
motor vehicle owners and operators, no newspaper publication is contemplated, the 
existing procedure is simple, summary and has been held constitutional. 


Running through all the Florida Statutes is the general idea that one, or more, 
of the following requirements is desirable or necessary relative to the order of publication 
or notice to appear (some require more of them, some less) : 


(1) A definite period of time between the date of the order and the appearance 
date. 


(2) <A specific return day, sometimes a rule day, sometimes not; 


(3) <A prescribed period of newspaper publication, in a designated number of 
issues, various periods having been required of four weeks, two months, eight weeks and 
twelve weeks; 


(4) A public posting in addition to the newspaper publication; 


(5) <A publie posting as a substitute for newspaper publication; 


. a v. Avriett (Fla.) 125 So. 351; Smetal Corporation v. West Lakes Investment Co. 
0. 58. 


Sections 4256, 4257-4271; 4895 C.G.L. 

Sections 5010-5019 C.G.L. 

C.G.L. 1936 Supplement, Vol. 4, Section 4271 (1)-(3). 
Sections 4897, 4898 C.G.L. 

Section 4899 C.G.L. 

Section 4900 C.G.L. 

Sections 5276, 5306 C.G.L. 

Section 4272 C.G.L. 

C.G.L. 1936 Supplement, Vol. 5, Section 5541 (9)-(10). 
C.G.L. 1936 Supplement, Vol. 4, Section 4274 (7)-(12). 
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(6) A personal service outside the limits of the State; 

(7) <A mailing to the defendant, where practical; 

(8) A certificate by the Clerk showing compliance with the statutory requirements ; 
(9) That the order of publication itself be recorded in the Chancery Order Book; 


(10) That proof of the publication be made in some designated manner and by 
some designated person connected with the newspaper; 


(11) That proof of the publication be recorded in the Chancery Order Book; 


(12) That the order should be made, or the notice given, by the Clerk, and not 
by the Judge. 


It is believed that many of the foregoing requirements are wholly unnecessary, not 
required for due process, and that, when required, they simply increase expense and 
invite error. In this category the writer would place the following. 


(1) Any posting in addition to the newspaper publication ; 
(2) Any mailing to the defendant; 

(3) <Any clerk’s certificate of compliance; 

(4) Any recording of the order of publication itself; 

(5) Any recording of the proof of the publication. 


It is also thought that either the Clerk or the Judge should be permitted to act 
in any case. 


The 1925 Special Session Act, so often adverted to herein, includes all desirable and 
essential requirements, and omits those above criticized. While it requires a certificate 
by the Clerk as to posting, this is only where a newspaper publication was impossible 
and posting was used as a substitute. Under these limited circumstances, such a 
certificate would seem desirable. The Act is subject to some slight criticism in its 
language as to whether the clerk or judge should act. In any new Act, based on the 1925 
one, the declaration of the 1925 Act as to what is deemed a proper newspaper publication, 
might weil be shortened, and made prospective only. A 1931 Act,® not only prescribes 
the requirements of a newspaper for legal publications, but requires an affidavit as to 
the qualifications of the newspaper. Other statutes? make reasonable provisions as 
to the form of, or who may make, the affidavit proving proper newspaper publication. 
These latter requirements might well be incorporated in the new Act since they furnish 
a simple and practical method whereby a record is preserved of the performance of 
essential requirements. In the new Act might also be included, for emphasis, a con- 
densation of the provisions of another 1931 Act,! dispensing with any recordation of the 
order of publication or notice to appear. 


It would further seem advisable for the new Act to contain a section so specific 
in its provisions that there may be no doubt of its intent to modify or repeal such portions 
of all other existing Acts or statutes as might deal with the matters within the limited 
scope of the new law. 


8. Chapter 14830 Acts 1931; C.G.L. 1936 Supplement, Vol. 4, Sec. 4274 (1). 
9. E.g., Sec. 4899 C.G.L., with reference to suits against unknown defendants. 
2. Chapter 14898 Acts 1931; C.G.L. 1936 Supplement, Vol. 4, Sec. 4274 (2). 
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EDITORIALS 
HUMILIATING THE JUDICIARY 


The Tampa Tribune commenting on the recent tour about Florida of three Jus- 
tices of the Supreme Court has said some pertinent things. 


“One of the glaring defects in Florida’s system of government is the require- 
ment that Justices of the Supreme Court be elected by popular vote, which means 
nomination in the Democratic primaries. It is bad enough for Judges of inferior 
Courts to be subservient to the popular electorate—but, in the case of the Supreme 
Court, it is a statewide disgrace. 


“We now witness the humiliating spectacle of three of our Justices, as a matter 
of political expediency, if not necessity, feeling called upon to make a junketing trip 
through the state, in order that they may bring their candidacies for reelection to the 
attention of the people. That must be as distasteful to them as it is derogatory to the * 
dignity and character of the state’s judiciary. Yet, there is no help for it—forced to oe 
enter the “scrap” and scramble of the primary in order to hold their seats, they must ss 
get down to the level of the office-seeker and trail their judicial robes through the 
mire of factional and personal polities. This inevitably must mean that, no matter how 
high-minded a Judge may be, how true to the noble duties of his eminent trust, he 
must necessarily have an ear for the rumblings of public sentiment, the calls of popu- 
lar clamor, the whispers of political bossism. Frequently those demands and desires 
are in direct conflict with the letter of the law or the dictates of even and exact jus- 
tice. 


“Justices of the Supreme Court, if not other Judges, should be spared this hu- 
miliating necessity. They should be held as high as possible above the trickery of poli- 
ties, the insidious influence of self-seeking politicians.” 
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FLORIDA STATE BAR ASSOCIATION 


Changes in Law Firms 


Charles O. Andrews and Charles O. An- 
drews, Jr., have announced the dissolu- 
tion of their law firm during the service 
of the senior member in the U. S. Senate. 
Charles O. Andrews, Jr., will continue the 
general practice of Law in Orlando. 


Fred W. Brown, formerly deputy com- 
missioner of the Florida Industrial Com- 
mission has announced his return to the 
general practice of law with offices in 
Tampa. 


Mabry Carlton and Nathan Schevitz 
have announced the formation of a part- 
nership under the name of Carlton & Sche- 
vitz with offices in the Law Exchange 
Building, Jacksonville. 


John W. Ball has announced the open- 
ing of his office for the general practice 
of law in the Bisbee Bldg., Jacksonville. 


They Tell Me That 


Thomas H. Anderson, of Miami, has 
been appointed assistant county solicitor 
by Solicitor Robert R. Taylor. 

Florida lawyers have been appointed to 
committees of the American Bar Associ- 
ation as follows: 


Robert H. Anderson, Jacksonville, Spee- 
ial Committee on Amendments and Legis- 
lation Relating to Child Labor; Martin H. 
Long, Jacksonville, and James White- 
hurst, Brooksville, on the Standing Com- 
mittee on State Legislation; John D. Har- 
rist, St. Petersburg, Special Committee 
on Judicial Salaries; Cody Fowler, Tam- 
pa, the Standing Committee on Admiralty 
and Maritime Law; W. I. Evans, Miami, 
on the Resolutions Committee. 


Justices Rivers Buford, Wm. H. Ellis 
and Roy Chapman have been touring the 
State and have been lavishly entertained 
by various local bar associations. 


James M. Course of Moore Haven has 
been appointed as County Judge of Hen- 
dry County to succeed the late L. E. Guess. 


LIFE’S RECORDS CLOSED 
JOHN JOSEPH KINDRED 


Dr. John Joseph Kindred of Astoria, 
Queensborough, New York, and Deland, 
died on October 23, 1937. 


Dr. Kindred had been a member of the 
Florida State Bar Association for many 
years. He was regarded as an expert in 
medical jurisprudence. 


Wm. T. STOCKTON 


Wm. T. Stockton of Jacksonville, 50 
years of age, a prominent lawyer of Jack- 
sonville, a former associate counsel for the 
HOLC, Washington, died in Jacksonville 
on October 31. 


Mr. Stockton was a member of a pio- 
neer Florida family, a graduate of Prince- 
ton University and a Rhodes scholar of 
Oxford University in England. 


JARRETT P. BOONE 


Jarrett P. Boone, born in Muskogee, Ok- 
lahoma, on February 25, 1910, was killed 
in an automobile accident in Miami, Flori- 
da, September 26, 1937. He was a mem- 
ber of Phi Kappa Tau Fraternity and also 
the Blue Key. 


Mr. Boone was admitted to the Bar De- 
cember 6, 1934, and practiced his profes- 
sion with his father under the firm name 
of Boone & Boone at Miami, Florida, un- 
til the time of his death. — 


ROLAND HUGHES 
Roland Hughes of Punta Gorda, died on 
September 7, 1937. Mr. Hughes was 83 
years of age, having been admitted to prac- 
tice law in 1874. 


The Charlotte County Bar Association 
has passed most complimentary resolu- 
tions in covering his splendid character 
and professional activity. 
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TALLAHASSEE BAR PROVES TO BE FINE HOSTS 


MID-WINTER CONFERENCE OF DELEGATES AT WAKULLA SPRINGS 
WELL ATTENDED 


The mid-winter Conference of Delegates 
met ‘in Wakulla Springs on November 
5th with 13 local bars represented, in addi- 
tion there were representatives from the 
Florida State Bar Association. There were 
89 lawyers present. 


The morning session which was presided 
over by President Caraballo was given over 
to a report of the Criminal Code Commit- 
tee through its chairman J. C. Atkins of 
Gainesville. After the report and discus- 
sion from the floor, the Conference went 
on record that the proposed Code be not 
dismemberéd into separate bills as had 
been suggested, but that it be kept in one 
bill. 


The Conference by motion requested 
the Criminal Code Committee to sub-di- 
vide its membership into two groups—one 
group to make such modifications of the 
present draft of the Code as might seem 
desirable at the present time and to pre- 
pare appropriate footnotes to the various 
sections as will show the proposed changes, 
if any, and what prompted these changes. 
The other section of the committee was 
asked to devise ways and means of getting 
the proposed Code enacted into law by the 
1939 session of the Legislature. Both re- 
ports were requested to be ready for the 
annual meeting in April. 


LUNCHEON MEETING 


At the luncheon held at the new Wakulla 
Hotel, W. T. Moore, Jr., President of the 
Tallahassee Bar, presided. Short addresses 
were made by Justices Rivers Buford, W. 
H. Ellis, Roy Chapman and Armstead 
Brown. 


Judge Arthur Powell of the Atlanta 
Bar delivered the principal address of the 
oceasion, but would not consent to its pub- 
lication. 


The afternoon session was turned over to 
William H. Rogers, past president of the 
association, who presided. Warren Jones, 
chairman of the Probate Committee, made 


a report on the administration of small 
estates. 


EXECUTIVE COUNCIL MEETS 


The Executive Council held a meeting 
during the afternoon under the chairman- 
ship of President Caraballo with Dixie 
Beggs, chairman of the junior section, 
Charles Ausley, E. A. Clayton and Ed R. 
Bentley, secretary, present. : 


Consideration of the place for the next 
annual meeting was taken up and various 
members of the Conucil were appointed 
to investigate the possibilities of holding 
the convention at Hollywood, Bellair, Pass- 
a-Grille, St. Augustine, Jacksonville, Lake- 
land and Orlando. Reports will be made 


directly to the president for an early de- 
cision. 


The secretary was instructed to get in- 
formation in reference to the American 
Bar Association films for use at the annual 
convention. 


The Executive Council expressed its 
hope that the Supreme Court would at 
an early date promulgate rules for the 
government of the Bar, now resting on a 
petition before that body. 


Expenses of two delegates of the Florida 
State Bar Association to the American 
Bar Association were approved. 


New members were elected as follows: 


A. J. Campbell, DeFuniak Springs; 
James C. Gwynn, Tallahassee; W. F. 
Green, DeFuniak Springs; O. Preston 
Johnson, St. Cloud. 


The Junior Bar Section, through its 
chairman, Dixie Beggs, asked approval of 
its campaign to lower the high cost of law 
books. The Council heartily approved this 
program of the Junior Section and voted 
to encourage it in every way possible. 
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THE FORUM 


THE RULE MAKING POWER—DOES IT LEAD 
TO JUDICIAL SUPREMACY? 


By HERBERT U. FEIBELMAN 


Hamilton, champion that he was of a strong, centralized government,’ sensed no 
danger from the power of the judiciary. In advocating the acceptance of the adoption 
of the Constitution by his countrymen, he said in the Federalist that “in a government 
in which they are separated from each other, the judiciary, from the nature of its 
functions, will always be the least dangerous to the political rights of the Constitution.” 
Hamilton gave as his reason for this conclusion the following: 

“The executive not only dispenses the honors, but holds the sword of the com- 
munity. The legislature not only commands the purse, but prescribes the rules 

by which the duties and rights of every citizen are to be regulated; the judiciary, 

on the contrary, has no influence over either the sword or the purse; no direction 

either of the strength or of the wealth of the society; and can take no active 

resolution whatever. It may be truly said to have neither force nor will, but 
merely judgment; and must ultimately depend upon the aid of the executive 
arm for the efficacious exercise even of this faculty.” 


But the Constitution to which Hamilten referred was not the Constitution of our 
day, augmented in its powers as it has been by numerous bench-made amendments. 
Through the process of judicial interpretation, the Constitution has gathered to its 
fold authority to deal with countless rights never envisaged by its framers, and in similar 
fashion, its effect has been limited in many instances. In truth, the Constitution to 
which Hamilton alluded was not in fact the Constitution which ultimately was accepted 
by the people. The Constitution with the bill of rights, the freedom of religion, the 
freedom of speech and of the press, the freedom of assembly, the protection against 
unreasonable searches and seizures, the guaranty of jury trial—these specific guaranties 
were not a part of the Constitution of the United States to which Hamilton alluded, 
and it was no part of the province of the judiciary to protect the people in these rights. 


Hamilton lived and spoke in the horse-and-buggy age. He did not know that the 
Constitution must answer for the needs of one hundred and thirty million people, 
possessed of the benefactions of this great industrial era, with communication and trans- 
portation facilities that would destroy space and time and impose upon the federal 
government the wide control over interstate commerce that now is essential. 


Hamilton did not know of the exactions of capital and labor and the vital part that 
each would play in the maintenance of healthy economic conditions. He had no under- 
standing that the very fitness for the highest judicial office would turn upon the ap- 
pointee’s attitude towards labor and organized labor. But a few years ago, a widely 
recognized judge was rejected by the senate of the United States because of his views 
on industrial contracts and the right of federal courts to protect such contracts. (United 
Mines Workers, et al v. Red Jacket Consol. Coal and Coke Co., 18 Fed. (2d) 839). 
Hamilton and his associates could not comprehend that accredited representatives of 
lawyers—every past president of the American Bar Association then living—could be 
opposed to an appointee to the supreme court of the United States because of his liberal 
views, particularly with respect to the rights of labor, as in the case of Mr. Justice 
Brandeis. The recent controversy over enlargement of the Supreme Court of the United 
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States, and the events consequent thereon, have demonstrated the importance of the 
judicial branch of the government. Those who favor the Roosevelt program, as well as 
those who oppose it, admit that the controversy has created a crisis, even if the evils 
which the President sought to remedy have not themselves created a crisis. If the Con- 
stitution is ‘what the judges say it is’, then the flexible application of the great charter 
ot liberty places the judiciary in a position of power never before dreamed of, particu-- 
larly in Hamilton’s day. 


Within recent days, the President of the United States stated that he sensed a 
“widening chasm between the people on the one side and the courts and the bar on the 
other.” Certainly the predominant opposition by the bar to the President’s program 
indicates that the majority of lawyers, upon this question, is on one side, while one of 
the country’s most popular leaders is on the other, It is significant, too, that the bar 
has in similar fashion opposed many, if not most, of the so-called New Deal measures. 
Legislation calculated to relieve the debt burden of the farmer and the laborer has 
not been sympathetically received by the bar, and the bar’s attitude towards these 
measures is somewhat in keeping with the philosophy of recent movements within the 
bar to integrate, or rather segregate, the bar from popular control. It cannot be gainsaid 
that the rationale of bar integration and bar coordination is founded upon the concept, 
the hope and the aim of divesting the bar, as well as the bench itself, of all popular 
control. No one conversant with the constant preachment of the legal press of the 
country in recent years, and its accepted spokesman, will deny that the demand has 
been to wrench control over the bar, and even the bench, from the people and their 
representatives. The lawyers have chafed under what has been considered the degrading 
and cumbersome and ineffective effort of the legislative branch of the government to 
respond to the aim of bar leaders to make the bax sufficient unto itself and to place it 
in a position of power, where even the judiciary may be nominated if not actually 
appointed by lawyers, who will, under perfect bar integration, owe their license and 
their practice to the bench of their choosing. 


Florida has adopted the bar integration idea. The Supreme Court, after giving 
every lawyer in the state the opportunity to show cause why the assertion of the rule- 
making power should not be exercised, has established its rules. There is no question that 
in the judgment of many bar leaders the power was inherent and existed and the Court, 
with the utmost good motive, responded. The rank and file of the profession has given 
little independent study to the question and when the rules were presented, they seemed 
innocuous, indeed, and since these rules in themselves portended no evil, the opposition 
to the program was feeble. Certainly the Court rsponded to a nationwide demand from 
bar leaders, whose arguments were plausible. The urge for bar integration and the 
invoeation of the rule-making power was mighty. Fortunate, indeed, Florida has merely 
followed in the steps of many states. When the idea was presented to the bar delegates 
at the 1936 meeting, the writer asked the question whether the assertion of this power, 
which even the Supreme Court itself had failed to recognize but rather to dispute by 
its early decisions, would not create a clash in government, a serious conflict in the 
branches of tripartite government. The answer to this question has never been satis- 
factorily made and reflection will demonstrate that it cannot be made. 


Undoubtedly the assertion of the rule-making power, whether sanctioned by legisla- 
tive enactment, as in New York, or as asserted in Florida, tends to increase the power of 
the judiciary. Under the present lawyers’ concept, the judiciary is the ultimate authority 
on the constitutionality of legislation—even the constitutionality of a constitutional 
amendment itself. (United States v. Sprague, 282 U. S. 716, 51 S. Ct. 220). Under 
the circumstances, the question may then be asked, Wherein are the people protected 
from the power of the judiciary? Has not the judiciary become supreme? Mr. Justice 
Stone himself perceived the danger of this spuremacy of power, when, in his dissenting 
opinion in the AAA decision he challenged the idea “that the responsibility for the 
preservation of our institutions is the exclusive concern of any one of the three branches 
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of government, or that it alone can save them from destruction.” (U.S. vs. Butler, 297 
U. S. 1, 56 S. Ct. 312). 


The enormity of the effect of the rule-making power may be understood, when we 
consider that it is not confined merely to the matter of licensing and disciplining 
members of the bar. It embraces the whole field of procedure. (Vol. XXII, No. 11, p. 
772, American Bar Association Journal). If our Courts be given power ad libitum 
to frame procedure, even substantive rights may be seriously affected. If remedy 
‘results in destroying or altering a cause of action, rights are given or liabilities imposed 
affecting the legal character of the very cause of action itself.’ (Broderick vs. McGuire 
119 Conn. 83, 174 Atl. 314, 94 ALR 890). 


No one can deny that the inherent power to draft and enforce rules, laden as they 
are with serious effect upon substantive rights, is fundamentally an English concept. 
This power is a limb taken from English jurisprudence and comes from a dark and dismal 
page of English history, emanating from the parliament of that day of royal reign. 
(1 Tidd’s Practice 60). The day of popular government had not fully appeared, and 
the Courts were still the ‘king’s own.’ In truth and in fact it may be seriously contended 
that the rule-making power has never been inherent, but was derived from the earliest 
day through parliamentary legislation. The rule-making power was a grant to the courts 
in the effort to divest them from a kingly power which no longer obtains today. It was 
not a power to save the courts from the people themselves. If the judiciary, in these 
economic times, has failed, its failure has been solely in the inability of the judiciary 
the express the solemn will of the people and to respond to the economic policies of 
popular government. In time we pulled away from the heritage we claimed in the 
English common law. Our legislatures, our congress, with yearly volubility, have 
altered and changed and added to and taken from the common law. We, in America, 
have undertaken to make our laws conform to the changing needs of a highly industrial- 
ized democracy, with its millions of people of many occupations and aims and ambitions. 
Truly, what has been good enough for our fathers has not been good enough for us, 
and American democracy has been saved by change and evolution. We cannot afford 
to steer the ship by the unchanging course of precedent, yet the lawyers of the land 
would now harken back to an English concept, as intrinsically a part of the English 
system as royalty itself. In fact, the concept of the rule-making power of the courts, 
without popular control or referendum, is conceived in speculation of the independence, if 


not the superiority, of the judiciary, certainly the divorcement of the bench and bar 
from popular control. 


Tnevitably, the assertion of this power means that solemn enactments of the 
legislative branch of government must be scrapped. In our own state, for instance, 
this philosophy is expressed by a committee from our state bar association, which 
asserted, with the implied, if not the actual approval of the bar: 


“That no act defining the practicing of law be sought after, because, as leaders, 
in this field agree, it is for the court, in each instance, to determine whether 
alleged acts do or do not constitute the practice of law; and since the Legislature 
has no power to authorize any layman to practice law, any act which may seem 
to grant the layman such privilege is manifestly unfair and misleading to the 
layman who may rely thereon.” 


This can mean, and it can only mean, that statutes under which countless laymen 
have actually been licensed to practice law, including the very men who drafted the 
report, were adopted upon the misconception of the authority of the legislature, and 
in derogation of the power of the judiciary. By such interpretation the licenses of many 
fine members of the bar now stand under the shadow of illegitimacy . For the future 
only the courts may license laymen to practice law, and attempts of the representatives 
of the people to assert this right in years gone by, according to this view, constituted 
an unjustified assertion of power and trespassed from the prerogatives of the judiciary. 
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The question may well be asked whether any branch of government can afford to 
place itself beyond popular control. What need exists? At a time when the man in 
the street begins to wonder how his voice may be heard, what need exists for silencing 
that voice in any branch of government? Have our legislative bodies failed in their 
duty to aid and dispense justice? In Florida, the legislative and executive branch of 
government have responded nobly to every demand of the bar and the judiciary. 
Progressive legislation governing chancery and probate procedure has been promptly 
forthcoming upon the mere presentation of the bar itself. It has not been a difficult 
thing in Florida or elsewhere to obtain the reasonable requirements of practice and 
procedure. Authority for judicial councils and respect for their findings have been 
granted in a number of states. In the Congress equity procedure has been available, 
and more recently authority was granted for uniform procedure in all equity and common 
law actions in Federal courts, subject to the approval of Congress. Certainly the 
elected representatives of the people in legislative branches of government have been 
sensitive and responsive to the requirements of the judiciary. It is also true that the 


need of justice have been served nobly by both executive and legislative branches of 
government. 


What, therefore, prompts the bar to stage a nation-wide campaign for bar integra- 
tion and bar coordination and for the assertion of the rule-making power without 
limit? Why should the people grant the judiciary “a roving commission to inquire 
into evils and then, upon discovering them, do anything (it) pleases,’ so eloquently 
depicted by Mr. Justice Cardozo in his dissenting opinion in the case of Panama 
Refining Co. v. Ryan, 293 U. S. 388, 55 S. Ct. 241. Why should we, to borrow from 
Mr. Justice Cardozo, grant a “delegated power” which is not “canalized within banks 
that keep it from overflowing?” (A.L.A. Schechter Poultry Corporation, et al. v. United 
States, 295 U. 8. 495, 55 S. Ct. 837). What prompts this determined propaganda that 
has filled the pages of the legai press for the past decade or more? Is it the urge of 
justice? No. This movement for an encapsulated bench and bar arises from no desire 
to administer common justice. The campaign is founded on economic reasons. The 
economic welfare of the bar itself. It is imbedded in the thought of divorcing our bar 
and our bench from popular control. “Freedom from polities,” is the ery. But is it 
“freedom from politics?” They who father this twentieth century application of regal 
practice have in mind freedom from popular control, control by the people. Ineseapably 
the political mind of man within the bar will be evident. There will yet; be politics, but 
it will be polities of the bar instead of the people. Thus control of a few men only will 
be necessary to control the courts, and this control leads to subjection of the very 
machinery of justice. With the dark clouds of dictatorship hovering over the greater 
portion of the earth’s surface, can we afford to go back to a dark and illiterate and 
illiberal age to borrow a scheme that was an integral part of its judicial system, a part 
of royalty itself? Can we in America afford to borrow a foreign scheme of segregation 
of bench and bar? Can we afford to risk the dispensation of justice and popular faith 
in the judiciary? Ours must be the task to enlarge the control of the people over every 
branch of government, including the courts themselves. If cur judiciary has failed, 
it has failed in its understanding of human needs and popular aims. If the Constitution 
fail, it will fail through inability or unwillingness of our judges to interpret it in the 


light of human needs, popular aims, and the demands of justice for the greatest number 
of our people. 


LIGHT AND DARKNESS 


By THOMAS H. ANDERSON, Miami 


Note: The following case is reported with apologies to Mr. A. P. Herbert. While 
the case did not happen a suit did have to be brought recently to quiet a title because 
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no seal was shown on the recorded copy of a corporation’s deed and when it was proposed 
to get a new deed with seal it was objected that the grantor had been “dissolved” and 
lacked capacity. 


Baker, of course, is our old friend, John Doe, and Butcher is the common vouchee. 
The intervenor is a new party, somewhat resembling the King’s Proctor. The Court and 
the Counsel do not represent anybody—or do they? : 


VERY COMMON LAW 


Or The Strange Case of Baker v. Butcher, in which the Candlestick 


Maker, Inc., was permitted to intervene pro interesse suo (whatever 
that means). 


Before Warp and Woof, Cireuit Judges. 

Brackstite for plaintiff, 

Brittlewit for defendant. 

Candlestick Maker, Inc. (pronounced ink) in pro. per 
On motion for judgment N. O. V. 


Brackstite: Your Honors, the ease is plain; the plaintiff contracted to deliver 
a marketable title to the defendant. The defendant agreed to buy but has refused to 
pay the purchase price because of an alleged defect in the title. The defect consists 
in the alleged fact that a remote grantor of the plaintiff, the intervenor Candlestick 
Maker, Ine., omitted to put its corporate seal on the deed by which it conveyed the 
locus in quo to the plaintiff’s grantor. The defendant contends that the omission rendered 
the deed inoperative. 


Warp, J.:Does the deed offered in evidence show a seal? 


Brackstite: No, your Honor, it simply recites that the corporation caused 
the deed to be executed in its corporate name and its corporate seal to be affixed, 
attested by its Secretary. But there is no seal. 


Woof, J.: And your contention is that this is a good deed? 

Brackstite: Yes, Sir. 

Woof, J.: Why? 

Brackstite: The corporation meant to sell the land and give a good deed. 
Woof, J.: And you think the thought should go for the deed? 


Brackstite: Why not? 
Woof, J.: Because the law requires the seal to be affixed. 


Brackstite: Yet the Courts have said that the grantor may adopt the seal of 
the officer or write seal or even scribble on the deed and it would be good. 


Woof, J.: It is no use. Seals are necessary. 
Brackstite: Possibly in a cireus, Your Honor. 


Woof, J.: No levity, sir. The law is not a cireus, though some of its advocates 
may be clowns. 


Brackstite: No levity is intended, but, seriously, what is a seal? It is a symbol 
indicating solemnity and was intended to deter improvident action or to identify persons 
who acted in an age when ignorance was prevailing. 24 R. C. L. 687. It belongs to 
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the age of candles when tallow could easily be used. Reason for the law once existed; now 
it is gone. 


Woof, J.: You imply that the law follows reason? 


Brackstite: I meant to Your Honor. 
Woof, J.: Your observations are interesting but unsound. 


Brackstite: But suppose, as here, the company has got its money, will the 
law permit it also to keep the land? 


Woof, J.: In that case equity may require it to give a new deed on the theory 4 
that it will regard that as done which ought to have been done. He 


Brackstite: Yet how ean one say that it should have been done? 


Woof, J.: In giving the deed and reciting that it had sealed it the company 
evidently intended to make a good conveyance. 


Brackstite: But suppose, Your Honor, it should deny this? 
Woof, J.: The act speaks for itself. The law will not permit a denial. 
Warp, J.: 1 am not so sure. Let us hear from the defendant. 


Brittlewit: Your Honors, seals are as ancient as the law. The Maxim “Once 
a thing is done, never change” applies with peculiar force. If seals were good enough 
for our grandfathers they should be good enough for us. 


Warp, J.: Is that true also of horses and buggies? 


Brittlewit: Your Honor, I, too, believe in the More Abundant Life, but the 
law is the law and not what the judges say it is. 


Warp, J.s Your observations betray a curious inconsistency. I put it to 
you that you favor a horse. 


Brittlewit: Does Your Honor mean to imply that 1 resemble one? 


Warp, J.: Not entirely so, no. 


Brittlewit: If I may resume—I say the seal is indispensable. The company Ye 
may have delivered possesison, received and kept the purchase price and intended to es 
give the deed but the omission of the seal has made all this null and void. 


Warp, J.: Does the intervenor desire to be heard? 
C. M., Inc.: Yes, may it please the Court. 


Warp, J.: Are you represented by counsel? 
C. M., Ine.: No, Sir: 


Warp, J.: A company may not defend an action but by counsel. 
C. M., Inc.: Your Honor, we cannot employ counsel. 
Warp, J.: Why not? 


C. M., Inc.: Our charter has been dissolved by the Governor for our failure 
to pay capital stock taxes and we therefore cannot enter into a contract. 


Warp, J.: Do you claim title to the locus in quo? 


C. M., Inc.: Yes, Your Honor. 


Warped, J.: But if you are not in existence how do you do this? 
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C. M., Inc.: Corporations are figments of the mind. Mind is the place of the 
spirit, ergo, our existence is spiritual. 


Warp, J.: Quite so; and as the Eecliastical Court alone has jurisdiction 
of spiritual matters we are without jurisdiction. 


Woof, J.: I coneur. A corporation is an invisible entity that exists only in 
that rare altitude known as the law. Normal lungs acustomed to the din and dust of 
the market place where the business of the world goes on—the world that makes automo- 
biles, radioes, houses—ecannot breathe here. Only those who are pure in heart and clear 
in mind may inhale this invigorating air. Now, it is clear that mind and spirit are the 
same. Did anyone ever see either? And if a corporation exists only in the mind its 
existence must be spiritual. But its manifestations may be visible. The intervenor did 
not seal the deed. This would have been the only way known to the law for it visibly 
to have shown its mental processes. The omission may have been unintentional but 
that is beside the point. The paper writing offered as Exhibit A is not the company’s 
deed. Candlestick Maker, Inc., is the legal owner of the premises and the plaintiff is 
a trespasser ab initio. The Six Carpenters Case 8 Rps. 146. There will be judgment 
for the defendant and the intervenor may have an inquest of damages against the 
plaintiff for trespass quare clausem fregit. 


Brackstite excepted on the ground that the ruling was that the Court had no 
jurisdiction. He also moved for a continuance to enable him to bring a bill in the 
Chancery to require the intervenor to give the plaintiff a sufficient deed. 


Per curiam, the exception is overruled and the motion denied. The plaintiff’s demand 
is stale and besides only the Spiritual Court has jurisdiction. 


Verdict and judgment for intervenor Candlestick Maker, Inc., against Baker for 
possession and $5,000.00 damages with interest from June 26, 1935. 


AN EDITORIAL SYMPOSIUM 


The editorials published below become pertinent when it is remembered that the 
Florida State Bar Association persistantly and strenuously endeavored to interest the 
last Legislature in the reform of Florida criminal law. It presented a carefully pre- 
pared bill, the result of nearly four years work of its criminal law committee. The 
result of enacting this bill into the law would have been to give Florida a new crimi- 
nal code, definite in its provisions, fair alike to the State and the accused, simple in 
its operation and more decisive in its execution. The people’s representatives would 
have none of it. 


“Ye Lawyers” 
From Tampa Tribune 


Whenever the blind goddess of Justice is slapped in the face in any court, the 
people resent it. The people always have a sense of right and wrong. Whether by legal 
technicalities, or corrupt or incompetent juries, or trickery of a lawyer, or judicial er- 
ror, if Justice is crushed to earth in any court, the tragedy promotes a popular feeling 
of contempt for courts in general. And that feeling of contempt is another tragedy. In 
that, the people’s sense of right and wrong is defective, because courts are the people’s 
courts to defend the people against injustice and against crime, and in general they 
perform that function as well as possible . 


Without effective and honest courts there would be only anarchy or tyranny. Criti- 
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cism of courts should be constructive, for the purpose of promoting the public’s respect. 
Real respect can not be created by force. 


After more than 1900 years, it is time for Bar Associations to take constructive 
steps to make the legal profession more respected. Most lawyers are respectable. Each 
of us is probably personally acquainted with clever lawyers who are clever enough to 
make an honest living, who are a credit to any profession, who are interested in civic 
welfare and justice. But there are too many lawyers living just within the law, or just 
beyond the border. They invent technicalities and twist interpretations of laws to suit 
their interests, to whatever extent a court will permit. There are enough of them to 
cause some public contempt for lawyers. There are, it must be admitted, some pretty 
slimy members of the profession. Rather reptilian, like snakes. Snakes also have an 
undeservedly poor reputation. Most of them are harmless, or even positively beneficial, 
and only a few are poisonous. We don’t want to insult the common snake by classing 
it with the lower type of lawyer. 


Lawyers as a whole are above average, mentally. They have to be, to get through 
a law course. They have to have considerable ability, native intelligence, book learning, 


and knowledge of psychology. And it follows that few people of that class would be 
crooks. 


More than 19 centuries ago when Christ criticised scribes and Pharisees, hypocrites, 
an objection was raised: “Then answered one of the lawyers, and said unto him, Mas- 
ter, thus saying thou reproachest us also.” 


To which the Lord replied: “Woe unto you also, ye lawyers! for ye lade men with 
burdens grievous to be borne, and ye yourselves touch not the burdens with one of 
your fingers.” St. Luke reports further accusations along this line. 


The profession, no doubt, has improved since then. We do not think such a blanket 
charge would be made against “ye lawyers” today. But the President, himself a law- 
yer, recently offered some criticism, and the very fact that there is a good deal of 
publie criticism and slighting comment of lawyers proves something is wrong. Most 
lawyers are as good citizens as anybody, and possibly there are just as many objec- 
- tionable farmers or physicians or merchants, but people don’t take as many cracks 

at these others. Even if all the criticism were entirely groundless, the bar ought to take 


steps to eliminate it. Its good reputation is worth establishing, or keeping. There is 
room for some reform. 


Florida Justice Fails 


From Tampa Tribune 


It is certain that Joseph Schoemaker was forcibly removed in guise of arrest by 
policemen from a private home where he was peaceably and lawfully in conference 
with friends and taken to the police station. It is certain that he was forcibly taken 
thence by a group of men to a remote spot in the woods. It is certain that he was 
there beaten, lacerated with sharp lashes, tarred, left to suffer or to die. It is certain 
that from these injuries, after excruciating agonies, he died. It is certain that Shoe- 
maker had done nothing to warrant his arrest, his seizure, his tortue, his murder. Now 
it is also certain that not one of the perpetrators of this brutal, cowardly gang killing 
will pay the slightest penalty for the cruel crime. 


Twenty-three months—nearly two years—after interminable and inexcusable de- 
lays, in themselves a stinging and unanswerable indictment of the clumsy and dilatory 
procedure of Florida courts,—the formality of a trial of the men accused of the crime 
was reached. After exhaustive argument, the trial was halted by the ruling of the presid- 
ing Judge, who directed a verdict of acquittal on the ground that the testimony had 
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not placed any of the defendants at or near the scene of the flogging. Under the re- 
strictions upon testimony placed by the Supreme Court, restrictions, as usual, favorable 
to the accused, it was forbidden to bring before the jury any of the facts leading up 
to the tragedy. True, there was identification by witnesses of men who took Shoe- 
maker from the police station; but beyond that testimony could not go, because the 
surviving victims, blindfolded, could not name the actual murderers. 

Thus the case of the prosecution was completely blocked. We are not questioning 
the ruling of Judge Dewell, although there must exist the feeling that it would have 
been better for all concerned if he had left the decision to the six men chosen to give 
the verdict. 


Thus ends a case which must, however, always remain uneasily upon the conscience 
of Tampa and of Florida. 


For nearly two years it has been a subject of nationwide denunciation. Because 
of the horror of its perpetration, of its implied official connections, of the intolerable 
slowness of legal procedure, of the innocence of the victim, it has brought to all Florida, 
particularly to Tampa, the discredit and distrust which attend such manifestations of 
mob and gang lawlessness. It caused a national organization to designate this section 
of Florida as one of America’s three worst areas of terrorism and violence. 


Our only answer was that we would speedily identify, promptly try and ade- 
quately punish the perpetrators of the homicidal outrage. That pledge we have abject- 
ly and lamentably failed to keep. 


No one has been convicted, no one will be convicted, no one will be punished for 
the murder of Joseph Shoemaker. 


The crime and its attendant circumstances stand as in ineradicable blot upon the 
fair name of our state and our city. 


We can say to the outside world only this: “We promised and hoped Florida 
justice would assert itself vigorously and effectively in this test of its strength, its 
fearlessness, its efficiency. It hasn’t. We are sorry.” 


The Tampa Mess 
From Lakeland Ledger 


A man is done to death, but judicially, no one is guilty of murder; no one is even 
guilty of kidnaping or of conspiracy. 


That is the present status of the malodorous Tampa flogging case. 


Five men were found guilty of kidnaping but their conviction was reversed by the 
supreme court. Six, tried for second degree murder, yesterday won a directed verdict 
of acquittal. 


It is one of the most damning indictments of Florida’s legal and judiciary sys- 
tems that has been presented in many years. 


There has recently been a tendency among civic-minded gentlemen of bar and 
bench to recognize the fact that there is too much law, and too little common sense 
justice in American courts. Unfortunately, however, nothing concrete seems to be done 
about it. Speakers at bar association conventions deplore the evil, but legislators ap- 
parently are too busy with other matters. Judges are so enmeshed in technicalities and 
bound by precedent that hairsplitting continues the order of the day. 


Laws are so complex, and much of their phraseology so obscure, that many pro- 
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secutors, in important cases, draw informations or indictments that will not with- 
stand the attacks of defense counsel. If they do stand up the state is so restricted by 
the wording of information or indictment, that important testimony cannot be intro- 
duced because it will not pass through the needle’s eye known as the rules of evidence. 


It is all very confusing (and at times rather nauseating) to the layman who does 
not understand that often the judge himself is the unwilling administrator of an ar- 
chaic system that imposes a handicap on common sense and places a premium on ho- 
cus-pocus. 


Nearly two years have passed since Joseph E. Shoemaker and two other foes of 
the Tampa city administration were taken to the police station for “investigation.” 
Later they were driven to an out-lying section, transferred to another automobile or 
automobiles, taken to the estuary and brutally flogged. Shoemaker died of injuries and 
exposure. 


Newspapers and magazines from coast to coast denounced the outrage. Florida 
justice was admittedly on trial. Florida justice has been convicted, as the case now 
stands. 


Incidentally, when next one of our sister counties has linen so dirty that it can- 
not be washed at home, let us hope that it will not be sent to Polk county. There are 
enough “home-grown” cases to keep our courts busy. 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


New Member V. 


JACKSONVILLE 
For The FLO RID. A 
Florida 


theater district. Every room an outside 
room with private bath,(no court) 


State circulating ice water, radio, fan and 


bed ing lam ites of parlor, 


in Carling Grill, and in the Tavern. 
Bar All Outside Rooms---No Court 


Circulating Ice Water in every room 


77 Rooms-- bony with Private Bath $2.00 


Get A 


44 Rooms - $2.50 55 Rooms - $3.00 
° e 66R $3.50 23 Rooms - $4.00 


24 Sample Rooms with Private Bath $4.00 
Slight Increase in Rates for Double Occupancy 
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This department administers Court Trusts, 
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FA VILLE 
The GEORGE WASHINGTOR 


300 Rooms with Shower end Bat 


The Wonder Hotel of the South, Radio and every 
known facility for first class operation» ee ee - 


GARAGE in direct connection with lobby 
RATES from $2.50 - JAN., FEB., MAR. from $3.00 


The MAYFLOWER 


300 Rooms with Bath and Shower 
Famed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 


Nolen Williams 


RATES from $2.00 - + JAN., FEB, MAR. $2.50 


James J Page-Manager 


The FLAGLER... 
125 Rooms - « » Baths 


You'll be pleased with its convenience, com- 
fort and service. Moderate prices prevail 


GARAGE directly connected 
RATES from $1.00 JAN. FEB. MAR.$1.50 Turner Manager 


weet PAL M: ERC 


The GEORGE 
WASHINGTON 
200 Room with Bath and Showers 


“Oper al) the Yea Radio and every 
mederr conveniencs and service for 

jaeckel- Manager 


RATES from $2.50- JAN., FEB.. MAR $3.00 
%& Reasonable Rates Posted in Every Room 


TON TON TON YON TON TON TON TON TON TON TON TON TON TON TON 10 


KLOEPPEL HOFELS 
Be: 
“Ai 
iR_C SE 
OPTIONAL 
AT 
INR 
< 
G 
| 
>) | 
ily, 
= ‘ bet Daa 
==" 
Ry B. 
Al 
ROBERT: KLOEPPEL MANAGEMENT 
ag 


| 
| 
7 
a 
. 
¢ 


. 


ab 


A GOOD NAME 
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The name of Shepard’s Citations is even 
better known than the numerous publica- 
tions around which its service has been 


built. 


Shepard’s Citations has kept faith with the 
legal profession and implicit confidence has 
been their reward. 


Year after year this service has continued to 
mature into a better and better product. 


Endless refinements have been made, and 


the quality of every detail either maintain- 
ed or improved. 


The result is a name that is altogether wor- 
thy of the remarkable trust it inspires. 
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Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Rules of Practice 


For the Government 


of the 


Courts of Florida 
Annotated 


By WINSTON E. ARNOW 
(Of the Gainesville Bar) 


CONTAINS— 


Rules for the Trial of Common Law Cases. 
Rules for the Trial of Equity Cases. 


Rules of Practice for the Government of the 
Supreme Court. 


Orders of the Supreme Court, with reference 
to the Adoption and Amendment of the 
New Common Law Rules. 


The Canons of Professional Ethics, and 
Canons of the Judicial Ethics, with Orders 
of the Supreme Court adopting them. 


Rules of the United States District Courts of 
Florida. 


1 Volume, Price $7.50, Delivered 


JOHN M. ELLIOT 
Florida Representative 


151 Spring Street, N. W. 
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